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PREFACE

When Beatrice Rehl at Cambridge University Press first approached
me with the idea of editing a Companion to Ancient Greek Law, I
thought it would be a large undertaking. Now, as I look back over the
five years it has taken to bring the project to completion, I see that the
work has far outgrown my initial idea, just as in recent years the study
of Greek law itself has grown well beyond its traditional boundaries.
My co-editor, David Cohen, and I have enlisted the help of eighteen
other authors from different countries and difterent schools of thought,
and yet, even with the very generous amount of space Cambridge has
allowed us, there are many fine scholars and worthy subjects that we
have had to omit. Nonetheless, we hope readers will find the ensuing
chapters as rich and interesting as it has been a rewarding experience
for us to assemble them.

After our initial work together on the conception and composi-
tion of the volume, David and I took on separate tasks. In addition to
writing two chapters, David’s main contribution was the Introduction
to the volume — a fascinating and quite personal account of the changing
nature of scholarship on Greek law during the last quarter century. My
own contribution, in addition to my two chapters, has been the more
mundane editorial work of compiling bibliographies, copyediting, and
nagging contributors to meet deadlines. All important decisions, how-
ever, have been made by David and me together.

Through all of this Beatrice Rehl has provided exceptionally use-
ful advice, unfailing encouragement, and strong support. Her firm but
always reasonable hand has guided our work throughout. She and her
entire staff at Cambridge have been a pleasure to work with. I would
also like to thank Jess Miner for her help translating two chapters from
German. Finally, I would like to acknowledge the help of research funds
from the University of Texas at Austin that enabled me to hire Luis Salas
to compile the Index Locorum.

Michael Gagarin, January 2005

Xiit
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INTRODUCTION

David Cohen

hen Michael Gagarin and I first met in Berkeley in the

mid-1970s, we were the only two scholars (both at the

very beginning of our careers) in the United States who
thought of their academic specialization as “Greek law.” At that time
Douglas MacDowell was the only British scholar with such an estab-
lished specialization. In other words, the study of Greek legal history
was a largely continental European enterprise, and it was traditionally
dominated by German, and secondarily French and Italian scholars.
The composition of the contributors to this volume testifies to the dra-
matic changes to this field of study in the last twenty-five years. This
is due to a variety of factors, including the decline in interest in most
areas of pre-modern legal history in countries such as Germany that
were once the bedrock of the discipline, as well as the marked increase
in interest among British and American scholars. The majority of the
contributors to the volume are thus British and American because this
is where in recent years there has been the greatest amount of schol-
arly interest. Although the most eminent and established senior figures
in Greek legal studies include many Europeans (represented here by
Cantarella, Maffi, Rupprecht, Modrzejeweski, and Thiir), a younger
group of Anglo-American scholars (not all of whom, of course, figure
in this volume) are rapidly making their mark on this discipline. In se-
lecting the contributors for this volume, Michael Gagarin and I tried to
represent the wide variety of approaches and subject matter areas that
characterize Greek law scholarship. We also deliberately included both
the most senior and some of the newest and most promising researchers
(such as Allen, Lanni, Rubenstein, Thomas, Todd, and Yunis), as well as
distinguished individuals, such as A. A. Long and Robert Parker, whose
areas of specialization lie outside of Greek law, but whose expertise can
fruitfully be brought to bear on important topics of central concern in
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our field. Our aim was to provide the reader with not only a broad and
intensive introduction to the field, but also a sense of where it is going,
a sense of the exciting variety of intellectual and disciplinary perspec-
tives that are increasingly being brought to bear in studying Athenian
and other Greek legal systems. We have thus included essays represent-
ing a number of traditional approaches, as well as some that push the
boundaries of the field.

Along with the shift in the center of gravity away from traditional
centers such as Germany and toward the United States and England,
there has been an even more important change in the presuppositions
about what Greek law is and how one ought to study it. The advent of
Anglo-American scholars has brought a variety of new perspectives and
methodologies to the field. New questions are being asked, neglected
sources used, and comparative and theoretical perspectives brought to
bear on Greek legal institutions. This is in significant part because of the
simultaneous intellectual growth of the disciplines of classics and legal,
social, and cultural history. Scholars with a whole new set of questions,
methods, and research agendas have turned their attention to Greek legal
institutions. They have revolutionized and enriched the field through
their efforts, and we hope that our selection of contributors provides
the reader with a sense of the excitement and innovation that now
characterize much of the work being done in this field. This expansion
of scholarly activity has also, as one might expect, been accompanied
by the growth of a much larger audience for scholarship in this area.
Thirty years ago scholarship regarding Greek law, with the exception
of handbooks like the one written by MacDowell," was published in
specialist journals and scarcely read outside of a fairly narrow circle
of researchers. Today, no longer the province of a handtul of specialists,
Greek law has increasingly been recognized as vital for an understanding
of a whole range of political and social institutions in ancient Greece.
This can most clearly be seen, for example, in studies of gender and
sexuality, ancient democracy, politics and political theory, social conflict,
and so on. At the same time, sources such as the Athenian legal orations,
which were once scarcely read except by Greek law specialists, have now
been recognized as being of central importance for the study of Athenian
social, political, and cultural history.

One of the most welcome developments, in my opinion, has been
the demise of orthodox paradigms for the study of Greek law. In the
1970s the field appeared to be divided between two approaches: a

' MacDowell (1978).
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INTRODUCTION

majority of continental European scholars, for the most part trained
in law, who focused largely on technical doctrinal questions, following
the model of civil (and Roman) law jurisprudence; and a much smaller
group of British classicists, with little knowledge of legal theory or sub-
stantive law, who concentrated largely on procedural and institutional
issues. In retrospect these difterences now seem less important than they
once did because both schools of thought now stand in far greater con-
trast to the variety of approaches that have exploded the boundaries of
the study of Greek legal history in recent years. There is now no dom-
inant paradigm, and the result is that questions previously neglected
are now being explored and older issues once thought resolved are be-
ing reexamined by a wide range of perspectives, many of which draw
on the methods and insights of other disciplines. Whereas disputes in
Greek law once tended too often to focus on stale controversies and arid
disputation of narrow doctrinal questions, now lively and multifaceted
debate swirls around fundamental questions of Greek legal practice and
institutions and their relation to broader political and social frameworks.
Such controversies are only to be welcomed and encouraged, and the
reader of this volume, the editors hope, will emerge with a sense of the
way in which such discussions are expanding the contours of this field
of inquiry.

As a way to explore further some of these issues of scope and
method, as well as to provide the reader with a context for what is to
follow, we now turn to an overview of some of the contributions to
this volume and the questions the authors raise.

In the opening chapter, “The Unity of Greek Law,” Michael
Gagarin addresses one of the oldest controversies in Greek law, which in-
volves some of the most basic questions defining our field of study, such
as, “What is Greek law?”” Continental scholars had once largely assumed
a fundamental unity of Greek legal institutions across the Greek world.
Challenged in the 19505 by Moses Finley to justify this assumption in
light of a good deal of evidence that suggested the contrary, these schol-
ars retreated from the notion of unity of institutions to a more limited
view of an underlying unity of basic ideas.> Gagarin argues that Finley’s
view vis-a-vis continental scholars was correct: There was no “Greek
law” in terms of common underlying legal ideas and basic principles
of substantive law. Gagarin resumes Finley’s critique, showing how in
the area of marriage and inheritance there are fundamental differences
among the laws of various Greek cities, differences significant enough to

? See Gagarin for references.
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render the idea of any common underlying fundamental conceptions
(Grundvorstellungen) meaningless.? More importantly Gagarin suggests
the way in which the idea of this unity is largely the product of, or made
possible by, our lack of evidence for other Greek legal systems: “The
more detailed our knowledge, the more clearly the differences stand
out.” This underscores major methodological problems that remain to
be explored; as the contributions of Rupprecht and Mordzejeweski in
this volume show, there are still many influential adherents to the unity
thesis. In the Anglo-American world, however, the overwhelming ten-
dency is to speak of “Athenian law” or the law of particular poleis when
referring to legal doctrines or institutions.

Gagarin also shows that what is ultimately at stake in such debates —
and this is vitally important — is the desire to use what we do know to
reconstruct what we do not.* Scholars have attempted to use the idea of
Greek law to reconstruct the huge gaps in our knowledge about cities
other than Athens. Using Greek evidence as well as analogies from
modern American law, Gagarin shows the folly of attempting to do so.

Having properly indicated the way in which we can now regard
this issue as settled, Gagarin then moves the discussion to a new level.
He advances a provocative and interesting claim that places the question
of Greek law in a new perspective. He suggests that although there
is no substantive Greek law, there may well be underlying common
ideas in the realm of procedure, understood in the broadest terms as
legal process. He makes the highly original and important claim that
one of these underlying procedural notions has to do with the way in
which trials in Greece, in contrast with many other premodern legal
systems, consisted of litigants freely presenting their cases “as they saw
fit.” Another claim focuses on the way in which Greek legislators readily
acknowledged the notion of “gaps” in the laws because they saw the
role of judges as “filling in” what was required to do justice in individual
cases. This, he suggests, is in stark opposition to legal systems that believe
that gaps must at all costs be avoided and seek to deny the “lawmaking”
capacity of judges. These are very large claims that will require a lot
of comparative research both inside and outside of ancient Greece to
explore.* As always, Sparta, which did not have a system of written

3 See also my analysis of hierosulia, which reaches the same conclusion based on an ex-
amination of all the evidence concerning the crime of “theft of sacred property” (1983:
Chapter 4).

4 See also D. Cohen (1989, 1991) on these methodological issues.

3 The contrast with civil law systems oriented toward comprehensive codifications is useful,
but these same issues have been hotly debated in many such jurisdictions. The Swiss Civil

4
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laws, may prove an obstacle to acceptance of the universality of such
ideas.

What is important here, however, is that Gagarin has refocused
the debate in an extraordinarily useful way. Here we see, in strong con-
trast to the state of the discipline a few decades ago, the way in which
contemporary scholarship has moved us beyond the aridity of earlier
debates about the “unity of Greek law.” What Gagarin suggests here
is that we focus instead on the features of the “Greek” way of think-
ing about how law functions and is practiced in a polis. This suggests that
the Greek attachment to what Gagarin calls “procedure broadly under-
stood,” and, to my mind, might be more aptly labeled as legal process,
has to do with the distinctive forms of political organization that char-
acterized Greece in the age of the polis. In the challenge that this bold
thesis presents, and in the way in which it can be addressed only through
comparative legal historical studies, Gagarin has opened the door to the
“Greek law” debate of this century.

Rosalind Thomas’s chapter, “Writing, Law, and Written Law,”
shows the way in which the contributions of social and cultural histo-
rians have enriched the study of Greek legal traditions. It also provides
an example of how far the study of Greek law has come in the past few
decades. Thomas is perhaps the leading expert on literacy and writing
in ancient Greece. Building on her work on the role of written texts
and literacy in the development of political institutions, she addresses
here important questions about the nature of written law, its connection
to political and social developments in archaic and classical Greek poleis,
and the relationship between written and unwritten law.

Above all, Thomas shows how important it is to understand legal
developments, such as the introduction of written laws, in the political
and social context. This may seem evident to some, but to legal histori-
ans used to thinking of the legal system as having an autonomous life of
its own, this point is anything but obvious. For this reason, and because
of general advances in our understanding of the impact of the intro-
duction of writing and literacy, Thomas’s work goes well beyond earlier
scholarship on the nature and importance of written law in archaic and
classical Greece.

Thomas argues that, “the writing down of law was probably un-
dertaken in a variety of ways by different city-states for rather varied

Code, enacted early in the twentieth century, for example, provides that a judge who
refrains from deciding a case because of the silence or insufficiency of the law fails in his
fundamental duty as a judge.
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purposes; depending on politics and context, such written laws did not
have identical implications everywhere.” Examining the variety of evi-
dence (much of it fragmentary) that we have for the legal traditions of
different poleis, she demonstrates how the adoption of written legislation
was connected to fundamental political and social changes that trans-
tormed the archaic polis. The innovation of written statues seems often
to come at times of crisis or institutional reform. In such situations the
device of writing down the law may, depending on the political setting,
serve to limit or underscore the power of officials and rulers.

Even more important from a comparative legal historical stand-
point is Thomas’s discussion of the nature of early Greek legislation and
its relation to unwritten laws or norms. Thomas points out that the
introduction of written laws builds on preexisting traditions and norms.
In deference to modern, positivistically oriented lawyers, she is hesi-
tant to label such norms as “laws” even though the Greeks had a clear
conception of “unwritten laws.” We need not be so deferential to the
quibbles of legal philosophers, however, because legal anthropology and
comparative legal history have shown clearly enough that elaborate legal
systems can function in the absence of written codes. In any event, one
of Thomas’s central insights is that written statutes appear often to have
been introduced to solidify and make permanent innovations or reso-
lutions or controversial points: “This brings us to the probability that
for most communities the laws which went up in writing were particu-
larly special: these were not the ones agreed by all, but the contentious
ones, the rules which constantly caused trouble. . ..” Although David
Daube had made the same argument about early Roman and Biblical
codifications, his contribution on this crucial issue has too often been
ignored and has scarcely had any impact on historians of Greek legal
institutions.® Thomas’s analysis of particular cases of early codification
reveals how crucial it is to look at the broader social and political context
of legal innovation.

Thomas’s chapter, then, is a vivid illustration of the way in which
the flourishing of Greek social and cultural history has in turn produced
nothing less than a minor revolution in the study of Greek legal his-
tory. Without the advances in our understanding of the introduction of
writing and the nature and scope of ancient literacy, this nuanced and
rich account of the introduction of written legislation would not have
been possible. Likewise, it is Thomas’s authoritative understanding of
these issues that enables her to sketch the relation between written and

% See D. Daube (1947, 1973).
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unwritten law in a way that goes far beyond earlier discussions and to
demonstrate how, from this perspective, “this new idea of written law
may even have represented the first use of official writing by the early
polis, and it is not surprising to find that these early groups attempt to
set apart the law in as many special ways as possible in an attempt to
give it an authority it might not otherwise have. . .. It was radical new
laws which needed this kind of protection rather than the traditional
customs and rules of a community.”

In “Law and Religion” Robert Parker explores the different di-
mensions of the relation of law and religion in Greece. As the preemi-
nent scholar of Athenian religion he is ideally suited for such a task. His
study reflects the development in our understanding of the institutional
framework of Greek religious practice and of its integral connection to
the political institutions of the polis. It also shows, like Thomas’s con-
tribution, the way in which “nonspecialists” in Greek law have become
increasingly sophisticated in dealing with legal issues and texts, as well
as with the relation of legal issues to the broader social, cultural, and
political context.

It is apt that Parker deals at length with the important contribution
of the German philologist, Kurt Latte, to our understanding of the sacral
element in legal process. Like Latte, Parker is not a specialist in Greek
law, but also like Latte he has read widely in comparative legal history.
His grounding in this subject and other relevant disciplines has also
enabled him to go considerably beyond Latte in important respects, for
example, by seeing the limitations of the evolutionary theories of law
implicit in Latte’s account of the development of oaths and the like.
Both scholars show how classical scholars and ancient historians can,
if they acquire a solid-enough understanding of legal institutions, use
their own extraordinary specialist expertise, in this case in religion, to
make a unique contribution to the understanding of aspects of Greek
legal tradition and practice.

In Chapter 4, “Early Greek Law,” Michael Gagarin takes on an-
other large and fundamental issue. The history of early Greek law is
an enormously fraught subject to which generations of scholars have
devoted their learning and ingenuity. The same is true of early Roman,
Germanic, and English law, for example, because the origins of most
premodern legal systems are cloaked in the obscurity of historical eras
for which little reliable evidence exists. The study of the early develop-
ments in legal systems thus raises serious substantive and methodological
questions. In regard to the earliest period of Greek law (defined in this
chapter as ca. 700—500 B.C.) these questions have to do with issues such
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as the literary nature of the sources; questions, in the case of Homer, as to
what extent they refer to actual legal institutions and of what historical
period; how to interpret and generalize from isolated and fragmentary
evidence; how to counter the “evolutionist” tendency to use what we
know of later periods to reconstruct what developments “must have”
been like; and how to deal with the very large temporal gaps in our
sources in this period and the implications they have for attempts to
trace institutional “continuities” into later periods.

Traditionally, scholars of Greek law have been reluctant to con-
front these methodological problems, in significant part because such a
methodological critique seems to threaten our ability to say anything
about the legal institutions of this period of which we know so little.
Scholars often admit that any conclusions must be “speculative” but
then expend enormous energy arguing for and against such specula-
tions. The history of the scholarship on topics such as the trial scene
depicted on the shield fashioned by the god Hephaestus for Achilles
(Iliad, 18.497—508) bears ample witness to this tendency. Although there
is still a pressing need for many such methodological issues to be more
fully addressed, some contemporary historians of early Greek institu-
tions have made considerable advances in taking them into account.” In
regard to early Greek law, the development of Michael Gagarin’s work
in this area demonstrates how much progress has been made.

Gagarin is the leading modern scholar of this difficult and arcane
area of Greek legal history. His chapter on the topic demonstrates that
awareness of methodological difficulties does not preclude drawing im-
portant conclusions from the evidence we have. Developing themes he
also discusses in his chapter on the unity of Greek law, Gagarin shows
how the Greek understandings of dispute resolution and legal process
eschew formalistic legal ritual in favor of oral proceedings in which liti-
gants and judges are relatively free to present and decide the case as they
see fit. Gagarin sees the “two aspects of early Greek law — written legis-
lation and oral procedure” — as “an unusual combination, unlikely to be
the result of influence from some other legal system. Rather, I would
suggest, both aspects exemplify the Greek tradition of open, public de-
bate and discussion among a large segment of the community.” In my
view such conclusions are based on a sober assessment of what the lim-
ited evidence we have can and, more significantly, cannot tell us. Gagarin
engages at some length Gerhard Thiir’s interpretation of the shield of
Achilles. A comparison of their approaches reveals how vitally important

7 On methodological issues in Greek law, see D. Cohen (1989).
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such methodological awareness is, for Thiir’s seemingly almost total lack
of concern for methodology leads him to extreme and untenable con-
clusions that Gagarin has little difficulty demolishing. It is perhaps not
unfair to generalize here by claiming that to a significant degree (though
by no means completely) the greater concerns for methodological issues
characterize contemporary Anglo-American scholarship on Greek law
in comparison with its continental counterpart.

Another merit of Gagarin’s approach raises a different serious
methodological issue that has engaged not only legal historians but also
the wider historical disciplines. This concerns the use of comparative
evidence from other legal systems. Gagarin rightly rejects the so-called
comparative method as employed by earlier major figures in Greek legal
history such as Louis Gernet, Hans Julius Wolff, Kurt Latte, and, more
recently, Gerhard Thiir. This method, rooted in unexamined presup-
positions ultimately derived from nineteenth-century social evolutionist
theories, proceeded from the starting point that comparative evidence
can be used to reconstruct the legal institutions of early Greece because,
“that in matters legal the human mind is so constructed as to seek sim-
ilar solutions for similar situations under analogous conditions, needs
no justification” (Wolft 1946: 35). Modern scholarship in anthropology,
social theory, historiography, and other disciplines has more than ad-
equately revealed the glaring inadequacies of such approaches. In the
rest of his chapter Gagarin provides an example of how comparative
evidence from, for example, Near Eastern legal systems may fruitfully
be employed, not as an evolutionary “model” on which to base “recon-
structions” but rather as an analytical tool. Drawing on the important
differences between early Greek and Near Eastern approaches to legal
process, Gagarin arrives at the important hypothesis that

From the beginning, Greek law conforms to this Greek ten-
dency toward openness and public debate that some (e.g.,
Lloyd 1979) have seen as the root of Greek intellectual
achievements. And as it grew during the archaic period,
Greek law maintained this productive combination of fixed,
stable, written legislation together with an oral, dynamic
process for settling disputes that will persist in Athens right
through the classical period.

In Chapter s, “Law and Oratory at Athens,” Stephen Todd lucidly

emphasizes the participatory and oral nature of Athenian litigation. He
explores the role of the orators in this system where litigants were, at
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least in principle, expected to prepare and present their own cases. This
participatory, democratic characteristic, he points out, extends also to
the lay judges who are expected to reach decisions without conferring
and without any instruction in the law by legal experts. Todd largely
confines himself to an elucidation of the differences among the orators,
the tradition that led to the corpus we now possess, and the role of the
logographer, or speechwriter, in Athenian litigation. Although earlier
scholars like Wolff looked at legal advocacy, one of the distinguishing
features of contemporary Anglo-American scholarship on Athenian law
has been ever greater attention to the rhetorical and performative di-
mensions of Athenian trials, as well as to the crucial importance of
rhetoric as an organizing category for both forensic oratory and legal
thought.

In “Relevance in Athenian Courts” Adriaan Lanni, guided by a
lawyer’s understanding of the dynamics of ancient and modern litiga-
tion, uses the issue of relevance to raise some of the most important and
most controversial questions in contemporary Greek law scholarship.
Traditionally, scholars of Greek law had measured Athenian trials by the
standards (frequently idealized) of contemporary legal systems and often
found them wanting. Athenian orators too frequently “perverted” the
legal process by rhetorical appeals to emotion or irrelevant facts and
issues. The “better” advocates, in this view, stuck closer to the case at
hand and thus displayed a commitment to the rule of law. This view has
come under attack in recent years, provoking a wide range of responses
from the community of Greek law scholars.® The main thrust of the cri-
tique was to suggest that before criticizing Athenian trials against some
modern criterion, we ought to ask how the Athenians themselves un-
derstood the purposes, nature, and legitimate scope of the trial and of the
kind ofjustice it sought to achieve. Seen from this perspective, Athenian
trials may seem very different from their modern counterparts, but this
is not because selfish demagogues or unscrupulous orators distorted the
legal process but rather because the Athenian judges and litigants in this
participatory system had very different expectations about what a trial
was and how legal justice should be conceived. Such interpretations
have roused the ire of scholars who want to defend Athenian courts as
committed to the rule of law, which in their opinion apparently con-
sists in confining the trial to the relevant legal and factual issues.” But

% For the critique, see Osborne (1985), Ober (1989), and D. Cohen (1991, 1995, 2003). For
the response, see Lanni’s lucid exposition of the various positions and her bibliography.
Y See, e.g., Harris (1994), Rhodes (2004).
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what did Athenian judges, as opposed to modern classicists, think was
relevant? Why should we assume that there is a universal standard of
relevance in legal argumentation? This is the crucial question that such
scholars have too often overlooked or sidestepped. Lanni’s chapter ably
addresses this crucial nexus of the issue.

Lanni advances a very powerful and well-documented argument in
favor of an approach that accepts the idea that Athenian judges saw their
role as arriving at context-specific decisions based on considerations that
might seem irrelevant in modern Western adjudication. Apart from her
incisive analysis of three major categories of “irrelevant” arguments that
Athenian judges apparently did find relevant, she adduces another very
compelling consideration in favor of her position: In the homicide and
maritime courts Athenians did apparently adopt far more restrictive
standards of relevance. This shows that such notions were by no means
unknown to them, but that they did not find them appropriate for the
kind of litigation conducted before the regular courts:

... [I]n the vast majority of cases Athenian jurors produced
largely ad hoc decisions, as a wide variety of extra-legal ma-
terial was considered relevant and important to reaching a
just verdict tailored to the particular circumstances of the in-
dividual case. In this respect, the Athenian courts were both
more and less removed from modern courts than is com-
monly believed: the legal system cannot be characterized as
embodying a rule of law, but the participants nevertheless
viewed the process as aiming for recognizably “legal” rather
than social ends. The Athenians’ distinctive approach to rel-
evance in the popular courts reflects a highly individualized
and contextualized notion of justice.

One might, however, go a step further here by inquiring what
participants in the legal system of democratic Athens considered to be
the “rule of law”? There is little question that they saw themselves as
committed to and generally upholding the rule of law on which, in their
opinion, their democracy depended. The crucial point here, however, is
that unlike Lanni they did not conceptualize “legal” and “social ends” as
standing in opposition to one another.™ It is their understanding of the

% See Cohen (1995: Chapters 3 and 9) for an account of this “democratic” conception
of the rule of law and its connection to judgment in particular cases and the perceived
interests of the demos.
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way in which the interests of the demos and the rule of law intersect
that produces what Lanni rightly calls a “highly individualized and con-
textualized notion of justice.” In response to Lanni’s critics, who will
rush to present examples of cases where there is considerable attention
to the legal issues at hand, one must point out that of course not every
case was treated in the same way. Orators and litigants exploited the
rhetorical opportunities that each case, viewed in its particular social
and institutional context, presented. In some cases this would dictate a
strategy whereby a party (we normally only have one side of the case
so we cannot know to what extent an opponent responded “in kind”)
would focus on legal and factual matters that seem relevant by modern
standards. But, as Lanni aptly points out, in many trials they did not,
and the vast majority of extant cases include some such material. One
must take care here not to presuppose that all cases must be explained
according to one paradigm or that we are dealing with an absolute op-
position between the rule of law and social interests. As I have attempted
to argue elsewhere, this is certainly not the case.

This debate, in which Lanni’s chapter represents a major contri-
bution, again shows the way in which Greek law as a discipline has
developed in recent years. Rather than focusing on narrow doctrinal or
procedural issues as in the dominant mode of scholarship prior to the
1980s, a vibrant debate here addresses the very nature of the Athenian
legal system, seen from the standpoint of legal process rather than formal
legal structures. This debate inevitably engages fundamental issues con-
cerning our understanding of Athenian democracy and its conceptions
of law and justice, as well as raising important questions of political
philosophy and legal theory. One can only hope that debate on these
unresolved issues continues, as it offers, as demonstrated in Lanni’s chap-
ter, rich opportunities for reexamining a variety of legal issues as well as
basic questions of what it means to do justice before the law, whether
in the world of classical Athens or our own.

The increased sensitivity to the rhetorical dimensions of Athenian
litigation forms the basis of the contribution of Lene Rubinstein. Her
chapter on differentiated rhetorical strategies in the Athenian courts ex-
amines the way in which rhetorical strategies depended to a significant
degree on the type of procedural rubric under which a trial proceeded.
Greek law scholars have paid considerable attention to the multiplic-
ity of actions from which litigants might choose to prosecute certain
kinds of wrongs they claimed to have suffered. Although earlier Greek
law scholarship tended to view these categories rather rigidly, in recent
years scholars have shifted to a less formalistic interpretation, which
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emphasizes the similarities in the way in which public and private ac-
tions were conducted. This has been a welcome change from previous
approaches that tried to make sense of the basic Athenian distinction
between public and private actions by matching them up against mod-
ern notions of criminal and civil actions. The increased recognition
of the consequences of the fact that both kinds of actions depended
completely on the initiative of private citizens, from the filing of a
suit through the trial itself, has led to a far better understanding of the
participatory and democratic nature of the Athenian legal system and
of the role this multiplicity of actions played within it. Rubinstein adds
to this understanding by showing how different kinds of legal rubrics
in turn defined the rhetorical situation of the trial in varying ways and
thus demanded appropriate rhetorical responses. Although this point
may seem at first glance obvious, it has not always been sufficiently ap-
preciated that particular kinds of rhetorical appeals were by their nature
more appropriate in some legal settings than in others. Rubinstein looks
at three such contexts in particular and shows that “the strategic deploy-
ment of the arguments on anger, punishment, and the educational role
of the court was context sensitive and that the type of case that the
litigant was fighting had a clear influence on his method of pleading.”
Again, thinking through the consequences of the centrality of rhetorical
performance in Athenian trials results in a better understanding of the
factors that shaped those trials as legal events and of legal practice itself.

The rhetorical turn in scholarship on Athenian law has also influ-
enced scholars who follow more traditional approaches. Gerhard Thiir,
for example, a leading expert on the law of evidence in Athens, ac-
knowledges to a much greater extent now than he did in his book on
the subject some twenty-seven years ago the need for understanding the
rhetorical context and techniques at work in particular cases." His chap-
ter in this volume on the role of witnesses in Athenian law shows how
important such an increased awareness can be for considering the role
of witnesses in particular cases. Thiir’s chapter provides a fine demon-
stration of the kind of traditional methodology in Greek law, also char-
acteristic of a previous generation of scholars such as Harrison, Hansen,
and MacDowell, which emphasizes detailed technical exposition of legal
norms and, more particularly, procedures.”” Anglo-American method-
ologies have largely evolved in the direction of looking at legal process
in its social and cultural historical context, informed by comparative

" Thiir (1977).
> See, e.g., Harrison (1968, 1971), Hansen (1975, 1976), and MacDowell (1963, 1978).
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evidence drawn from social history, anthropology, and the practices of
other historical and contemporary legal systems.

The contrast between such approaches and those of traditional
Greek law scholarship appear quite vividly in the final part of Thiir’s
chapter (Section IIT), where he briefly considers a few of the different
kinds of treatments of witnesses produced by Anglo-American scholars
in recent years.” One senses here the attempt to communicate across a
methodological divide that cannot easily be bridged. One has the same
sense when reading earlier treatments by the traditional scholars just
mentioned against many of the essays on similar subjects in this volume.
One can see quite clearly here the distance that Greek legal studies have
traveled in the past twenty years or so. This is not to deny the value
of the approaches of such traditional scholarship. They are still vitally
important, and any student of Greek law has an enormous amount
to learn from a careful reading of such texts. The important point is
that thirty years ago such traditional approaches were overwhelmingly
dominant, whereas today our field of study benefits from an extraor-
dinarily wide variety of theoretical, methodological, historiographical,
and intellectual orientations (whether explicit or implicit).

Harvey Yunis’ chapter on “The Rhetoric of Law in Fourth-
Century Athens,” raises issues that would in all likelihood not have
been addressed at all a few decades ago. To the extent that legal schol-
ars of previous generations concerned themselves with the question of
rhetoric, the focus would either have been on advocacy, understood in
something like a Roman law sense, or on examining formal rhetori-
cal techniques. Yunis represents an approach to Athenian law that has
benefited greatly from the kind of recent scholarship, like that of Josiah
Ober, that has taken a fresh look at Athenian democracy and empha-
sized the role of rhetoric and the practices of the law courts in the
way that democracy worked.'* Such treatments of Athenian democracy
proceed from an orientation informed by political and social theory,
sociology, and anthropology and have revitalized the study of this topic
about which many scholars once believed that little new was left to say.
Contemporary students of Athenian law were quick to adapt such orien-
tations to the study of legal institutions by showing their embeddedness
in a democratic political culture defined by participatory institutions on
the one hand and the recognition of the power of persuasive speech

3 Humphreys (198s), Todd (1990), D. Cohen (1995: Chapter 8), and Rubinstein (2004), to
which one might add Osborne (1985, 1990) and Todd (1993).
4 See Ober (1989) and Yunis (1996).
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(thetoric) on the other. Yunis here presents a view of fourth-century
Athenian law that, in contrast to earlier approaches, emphasizes practices
over institutional structures and formal norms and shows the way in
which those practices are shaped by participatory democracy and the
rhetorical political culture of which they were a part. For Yunis this
involves, for example, examining trials as rhetorical contests and show-
ing how the rhetorical construction of the twin goals of doing justice
in the case at hand and serving the interests of the demos produced a
distinctive notion of the democratic rule of law.

Eva Cantarella is one of the most important figures in modern
Greek law scholarship. Her work spans the full range of approaches of
the past three decades, always staying at the cutting edge of the discipline.
Her oeuvre grows out of rigorous juristic, but nonetheless literarily re-
fined, treatments of Homeric law and the law of homicide in the 1970s
and proceeds to the thoroughly interdisciplinary studies of women, sex-
uality, and gender for which she is best known today. Surpassing previous
[talian scholarship by figures like Paoli and Biscardi, Cantarella, together
with her colleague and student Alberto Matfti, has made Milan the most
important center in contemporary continental Europe for Greek law
scholarship. Although Italian scholars of Athenian law once looked to
Germany for inspiration, the direction of creative energy has in recent
years been reversed as the traditional German interest in Greek (and for
that matter Roman) legal history has waned.

As demonstrated by her magisterial survey in “Gender, Sexuality,
and Law” from Homer to fourth-century Athens, Cantarella’s approach
is characterized by enormous erudition coupled with an intimate fa-
miliarity with the most recent developments in gender studies in a wide
variety of disciplines. The study of gender and sexuality, apart from
the pioneering work by Kenneth Dover,” was neglected even longer
in the study of Greek law than in many other areas of historical re-
search. Beginning in the 1980s, however, a substantial body of work,
in which Cantarella was an important innovative force, turned to such
questions and began to examine systematically the role and status of
women and the legal regulation of sexuality in Athens and elsewhere
in the Greek world. Building on insights from gender theory and an-
thropology, Cantarella situates her account within a framework defined
by the application of social construction theory to the law: “In other
words, the law is gendered, and at the same time engenders society: on

5 Dover (1978).
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the one hand it reflects the social construction of sexual roles, on the
other it reinforces this construction.”

Moving with ease through the wide range of sources from Homer
onward, Cantarella shows how the earliest literary tradition defined
women as “‘a different race, indeed: for the Greeks, women were the
otherness which one could not comprehend. And like everything that
is incomprehensible, women — unless tamed by marriage — were dan-
gerous.” From this starting point she develops a powerful argument to
show how the earliest known Athenian legislation, the laws of Draco,
incorporated such a conceptualization of women, “transforming the
social stereotype into a legal classification which had fundamental legal
consequences on women’s life.” In the remainder of the chapter she
traces out how this classification shaped the way women were treated
in the full range of legal contexts, ranging from adultery and rape to
the law of property, marriage, and inheritance. Although her approach
is deeply informed by feminist scholarship and perspectives, she avoids
the extreme positions taken by some scholars by virtue of the balance,
independence, and open-mindedness with which she approaches the
sources and the secondary literature. For example, on the much dis-
cussed issue of the legal status of women, she rejects the widespread,
but utterly mistaken, position that women’s legal status was like that of
slaves and children.” She recognizes that although Athenian women
could not participate in political institutions, they were, in fact, citizens
and that this status had important legal and political consequences. Mak-
ing an important distinction, too often overlooked by some scholars,
Cantarella concludes that, “In other words, they had the status, but not
the functions of citizens. . .. After a decree passed in 450 by Perikles,
their status of citizens (as astai) became a condition for the citizenship
of their children.”

In Cantarella’s work on gender and sexuality, as is well-represented
by her contribution to this volume, one can see how the study of Greek
legal institutions has progressed from a marginal and esoteric subdis-
cipline of classical scholarship to being a powerful tool for examining
basic questions of Greek society and politics. Law, of course, is a cen-
tral societal institution, and legal history should address such questions
rather than confine itself to the study of doctrinal and procedural ques-
tions as if they were independent of larger social and cultural contexts.
Nowhere is this more true than at classical Athens, where there were
no specialized legal institutions that, as at Rome, attempted to define

6 For perhaps the most blatant example of this interpretation, see Sealey (1990).
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for themselves an independent realm for the juristic imagination to
develop.

Although closely associated with Cantarella in Milan, Alberto
Maftis scholarship has been, for the most part, more traditional in its
approach. Over the past two decades Mafti has produced a wide range
of detailed and rigorous studies of aspects of Athenian private law. Taken
together, this oeuvre represents one of the most significant contribu-
tions to our understanding of the law of the family and property. It is
a token of the changes in our discipline that in an earlier period such
work would have found its place in the central core of Greek legal stud-
ies, whereas today Matffi is one of relatively few major scholars whose
research concentrates in this area. This makes his unique expertise that
much more valuable in reminding us of the importance of understanding
the legal norms and practices that shaped Greek economic life. He has
also made a fundamental contribution through his many methodologi-
cal essays surveying the state of contemporary Greek law scholarship. In
this volume, largely eschewing interdisciplinary methods or compara-
tive analysis, Maffi’s broad overview of family and property law, based
on his mastery of the sources of Athenian law, concentrates on doctrinal
analysis of major features of the laws of marriage, inheritance, owner-
ship, and property. As such it provides an indispensable introduction and
overview to these important areas of private law.

Cynthia Patterson is the leading expert on the Athenian law of
citizenship. Thanks to many years of fruitful research on the family, mar-
riage, and gender in classical Athens, she is also the person most able to
put the study of citizenship law into the context of Athenian constitu-
tional, political, and social developments from the sixth to the fourth
centuries B.C. This is precisely what she does in her chapter on Athenian
citizenship law, which provides the best available treatment to date of
this complex topic. As an exemplar of recent interdisciplinary scholar-
ship on Greek law, the chapter also shows how central the institution
of citizenship is to an understanding of the development of Athenian
democracy. But Patterson also shows that Pericles’ famous “citizenship
law” (excluding from citizenship those not born of two citizen parents)
is only one part of the “law of citizenship” in Athens, and that it, and
other legal provisions, can be understood only in relation to the way in
which Athenian society reacted to the momentous changes of the fifth
and fourth centuries.

Her lucid analysis proceeds from a consideration of the terminol-
ogy of citizenship, which dispels many previous misconceptions and also
to my mind, definitively demonstrates that Athenian women who met
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the requirements of the law were, as Cantarella also argues, citizens. It
also shows how the development of norms relating to citizenship in the
age of Cleisthenes and Pericles was a product of both the democratic
reorganization of Athenian society and the increasingly imperial iden-
tity of the Athenian polis: “In sum, although Pericles’ law of 451/0 is of
clear importance as a statement of self-conscious Athenian identity as a
democratic and imperial power, setting the Athenaioi apart from xenoi
(foreigners), both Greek and barbarian, it is by no means the whole story
of Athenian citizenship law — or the whole of Athenian citizenship law.”
Moving beyond Pericles to the impact of war and other demographic,
social, and political developments on the ideology and practices related
to citizenship over the next century, Patterson tacitly demonstrates the
insufficiency of approaches centered on the analysis of legal statutes.
She shows how only an interdisciplinary understanding of social insti-
tutions related to marriage, population, and the family can illuminate
the complex pattern of norms that together define the “law of citizen-
ship” in Athens. On the basis of this account, she rightly concludes that
“Citizenship law, therefore, should be understood to include not just the
minimum necessary criterion of citizen parentage, but also the nexus of
laws governing inheritance, marriage, religious participation — and of
course judicial and political privilege. Athens had not one citizenship
law — but an interconnected set of laws that set forth the privilege and
responsibilities of those who ‘shared in the city.””

Over the past three decades Edward Cohen’s research on commer-
cial and banking law in Athens, and, in particular, on the operation of the
Athenian maritime courts, has established his preeminent expertise in
these areas.'” His scholarship has largely defined this field in recent years,
and in this volume his account is informed by a deep understanding of
modern commercial law and practice as well as of their counterparts
in ancient Greece. His broad perspective helps to illuminate Athenian
commercial and maritime law within the larger socioeconomic and po-
litical context of Athens’ prominent role in the eastern Mediterranean.
His chapter on commercial law makes clear the deep divide in Athenian
law and practice between “ordinary” commercial transactions involving
nonmaritime trade and those commercial transactions that did have a
maritime element. The fact, for example, that written contracts were
required in the latter and almost unknown in the former testifies to
the fundamental nature of this division. It also illustrates the continuing
importance in the fourth century of issues pertaining to writing and

7 E. Cohen (1973, 1992).
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literacy as discussed by Thomas. Cohen’s chapter provides a lucid ac-
count of Athenian commercial law in both of these contexts and also
points to the important larger questions remaining to be explored in-
volving the implications of such categorizations in Athenian law, society,
and economy.

In Part IV we leave Athenian law. As discussed by Gagarin in his
treatment of the “unity” of Greek law, the single greatest problem for
generalizing beyond Athens is the lack of sources. Although in Athens
we have a wide array of contemporary literary sources as well as evi-
dence in the form of legal inscriptions of various kinds, for the rest of
the archaic and classical Greek world the former are almost altogether
missing and the latter are significant but random in terms of their dating
and subject matter. The great exception to this state of affairs is rep-
resented by the Cretan city of Gortyn, where the largest single legal
inscription (as well as the largest collection of legal inscriptions) from
anywhere in the Greek world has been preserved. John Davies, a leading
authority on Gortyn, explores in Chapter 16, ““The Gortyn Laws,” what
these texts represent, who created them, and why they were inscribed
in monumental fashion in the heart of the city. Gortyn presents one
of the most difficult methodological problems for dealing with Greek
cities other than Athens. In the absence of the kind of evidence needed
to sketch a social and political context in which to locate such legal
provisions, how do we use them and what kind of conclusions can we
draw about the legal system of which they were a part?

Davies tackles these problems systematically and always with a
meticulous awareness of the difficulty the methodological problems
present for interpretation both of the whole corpus and of individual
provisions. He considers the sources of this legislation, the constitu-
tional and institutional framework it reveals, and a series of substantive
topics encompassing procedure and evidence; citizenship and legal sta-
tus (including gender), marriage and the family, property, contracts,
and crime. His survey of these areas provides the reader with a clear
account of what we can learn from these sources but also the limits
of our knowledge. Here one confronts the most basic methodological
problem of dealing with any ancient legal system where the sources are
necessarily fragmentary and problematic: how to negotiate the bound-
ary between what we cannot, but desperately need to, know and the
legitimate inferences that can be drawn from the evidence that we do
possess. This is also a problem in regard to Athenian law, but the relative
plethora of sources makes it easier for scholars to sidestep its implica-
tions. In Gortyn, on the other hand, one must confront this problem
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head on to make any progress at all, and Davies provides an admirable
example of how this should be done.

The great postclassical exception to the concentration of legal ev-
idence in Athenian sources is represented by the law of Greco-Roman
Egypt. Here thousands of legal papyri document a wide variety of trans-
actions and regulations. They provide us with the kind of documenta-
tion for actual legal instruments and their use that is almost completely
lacking for Athens, as well as with a great deal of information about
the administrative and social context of which they were a part. This
area of Greek legal history requires formidable technical skills and eru-
dition to pursue, and Hans-Albert Rupprecht is the leading exponent
of a line of German scholarship that over the past century has largely
defined this field. Because from the Greek law perspective the case of
Egypt represents a legal transplant, the starting point of Rupprecht’s
chapter, “Greek Law in Foreign Surroundings: Continuity and De-
velopment,” is what happens to Greek legal institutions as they are
brought into the hybrid cultural context of Egypt in the Hellenistic
period. He shows the way in which some legal forms are abandoned,
others preserved and often adapted to new circumstances, and new ones
invented. Rupprecht concludes that Greek legal institutions preserved
their “basic structure over the centuries into Roman times. This con-
tinuity did not stand in opposition to further development in response
to the demands of changing economic and social life; rather, the newly
developed legal institutions and forms fit smoothly into the previously
founded legal system while the basic structure remained intact.” Sig-
nificantly, the innovations were not the work of jurists but rather the
product of the efforts of practitioners in adapting legal forms to the
needs of commercial and economic life. As mentioned, this field of
Greco-Egyptian law is largely separated from the concerns of those
scholars who work on other areas of Greek, and particularly Athenian,
law. One of the great unanswered methodological questions of our dis-
cipline is in what way the study of this astonishingly rich evidence for
the “life of the law” in the Egyptian context can help us to under-
stand the legal culture of other times and places in the Greek world and
elsewhere.

Joseph Méleze-Modrzejewski’s chapter, “Greek Law in the
Hellenistic Period: Family and Marriage” raises some of the same
issues touched on by Rupprecht. Modrzejewski deals with the devel-
opment of Greek law after the expansion of the Greek world in the
aftermath of Alexander’s conquests. His central thesis is that “Hellenistic

20

Cambridge Collections Online © Cambridge University Press, 2006



INTRODUCTION

law” does not represent a mixing of Greek and non-Greek legal cultures
in the eastern Mediterranean but rather that “Hellenistic law is noth-
ing else but Greek law practiced by the Greek-speaking immigrants. ..”
Further, this body of law, developed not through legislation but by “no-
tary practice,” “achieved the unity of Greek law.” The result was that,
“A Greek ‘common law’ prevailed in the Hellenistic world.” Needless
to say, such broad claims raise important methodological and substan-
tive issues. Modrzejewki supports his claims by using examples drawn
particularly from the law of marriage and the family. He also acknowl-
edges that though Greek law was not “mixed” with local legal tra-
ditions, “the coexistence of diverse private laws could not help but
lead to an interplay of mutual exchanges and borrowings between the
rules and practices. Estimating their accurate extent is not easy....”
Modrzejewski’s claims represent an opportunity for scholars of Greek
law to deviate from the comparatively well-trodden paths of Athenian
law into the complex legal culture and difficult source material of the
Hellenistic world. To assess his larger thesis from the standpoint of com-
parative analysis of the extant evidence from the range of Hellenistic
cities where significant legislative and transactional evidence is preserved
would be a daunting but important and rewarding task. It is unfortu-
nate that the study of Greek law has become so specialized that there
is relatively little work that encompasses the classical and Hellenistic
periods or even communicates effectively between them. One can
hope that the next generation of Greek law scholars will take up this
challenge.

“Law and literature” is one of the most fruitful of current inter-
disciplinary aproaches to law. We offer two examples, beginning with
Robert Wallace’s chapter on law and Attic comedy. Wallace has pro-
duced an important study of the Areopagus and more recently focused
his work on the realm of personal morality and the shifts in Athenian
attitudes toward personal freedom through the fourth century B.c. His
chapter in this volume takes as its starting point the extraordinary free-
dom of speech displayed in Attic Old Comedy, as best exemplified in
the plays of Aristophanes. Wallace shows the relation of comic license to
the larger values of freedom of expression that characterized Athenian
radical democracy. He also explores the legal limits on this freedom, and
particularly the law of slander and the way it was reflected in and affected
comic satire of contemporary Athens, its problems, and its politicians.
Moving beyond Aristophanes and the fifth century, Wallace insightfully
explores the way in which New Comedy, as reflected in Menander’s
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plays, adopted a very difterent stance toward the law and the wild free-
dom displayed in some of the plays of Aristophanes. More significantly,
he again shows the way in which this shift in literary-cultural production
is related to larger societal changes in regard to law, democracy, and the
regulation of morality:

In the second half of the fourth century, the Athenians came
to think it right that people’s lives should be more carefully
guided by legal regulation. That perspective was repeated and
reinforced on the comic stage, as dramatic characters seek to
resolve the difficulties they confront through legal recourse.
Aristophanes’ rebellious and irreverent license has given way
to a more structured and orderly world. Both developments
were historically contingent. Military defeat, legal experi-
ence, and broader cultural shifts took Athens away from the
liberating freedoms of its young, fifth-century democracy,
toward the greater regulation that characterized bourgeois
fourth-century society and Macedonian control.

In The World of Prometheus: The Politics of Punishing in Demo-
cratic Athens (2000b), Danielle Allen demonstrated the importance of
a methodology that builds on her dual expertise in literature as well as
in legal and political theory. In her chapter on Greek tragedy and law,
Allen explores the major methodological issue of how law and tragedy
can be read against one another in the context of democratic Athens.
Many previous scholars have used tragedy as evidence for legal institu-
tions™ or legal thought." Others, particularly in regard to Aeschylus’
Oresteia, have explored the connection between the depiction of legal
institutions in tragedy with Athenian political developments and the
very notions of politics and political theory.”® Few scholars, however,
have addressed the methodological issues raised by such an approach,
and in this regard Allen’s contribution here is vitally important. Build-
ing on developments in contemporary literary theory, Allen emphasizes
that we cannot merely look at tragedy as a repository for information
about legal institutions. Using two examples involving the treatment of
anger and of law in tragedy, she shows how one must look to the way
in which tragedy and law mutually inform one another, for only then

¥ B. Daube (1939).
' E.g., E. Wolf (1952).
*° Meier (1988, 1990)
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can we construct a methodology adequate to understanding what law
can tell us about tragic drama and tragedy can tell us about law:

Tragedy becomes useful for studying Athenian law only af-
ter scholars have already taken the time to work out not
merely the procedures of Athenian law but also its concep-
tual foundation and implications. The tragedians responded
profoundly and robustly to the content of their contempo-
raries’ political, legal, and ethical aspirations, that is, to their
ideas, regardless of what they thought about current events.

In this sense, Allen’s chapter demonstrates what such an approach has
to offer but also offers another example of the way in which innovative
interdisciplinary approaches are changing the way in which we think
about the study of Greek law.

Like Danielle Allen, Josiah Ober approaches Greek law from the
perspective of political theory. Ober demonstrated in his pathbreaking
account of Athenian democratic politics how such an approach can
illuminate the role of legal institutions in the broader political context.>'
As Allen has usefully drawn on tragedy and other literary genres in
much of her work, Ober, far more than previous students of Greek
political theory and Athenian democracy, turned to the orators as a
key source for his reinterpretation of Athenian democratic institutions.
In “Law and Political Theory,” he draws on a wide variety of sources
to explore the different kinds of issues that Athenian political theorists
raised involving the nature of law and legal institutions. These problems
include the very conception of law itself; the positivist orientation of
most Athenian theorizing about law, legislation, and legal interpretation;
and the institution of punishment. In a final and very interesting section,
he considers the way in which figures such as Demosthenes were also
engaged in the enterprise of political theorizing. This implies, for Ober,
that the Athenian courts were also a place where legal practice and legal
theory came together:

Athenians were not unique among Greeks in their con-
joined concern for law and political theory. But democracy
in the distinctive Athenian style provided an especially fer-
tile ground for that conjunction. In his career as democratic

2! Ober (1989).

23

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

politician, Demosthenes served as legislator (proposing im-
portant new laws) and as a “consumer” of law (frequent
legal prosecutor and defendant). But he also served as a
“public political theorist of law,” concerned with law’s op-
erative authority, the relationship between amendment pro-
cedure and legal substance, and the relationship between the
regime and the effects of legal judgment. ... Although all
Greek states had laws of one sort or another, and we find
political theorizing in the earliest works of Greek literature,
it was in classical Athens that the recursive relationship be-
tween self-conscious political theorizing and current legal
practice was most fully realized.

Ober’s comments here open fruitful avenues for future exploration
of the way in which the Athenian orations can be read as reflecting a
theoretical discourse on the nature of legal institutions, the rule of law,
and so on. Ober’s interdisciplinary approach, deeply informed by con-
temporary political and legal theory, is well-suited for such an enterprise
and shows the way in which we would do well to consider figures like
Demosthenes as original thinkers about theoretical legal issues, engaged
in an enterprise connected to that of Aristotle, Plato, and the other
Greek philosophers who pondered the nature of law and justice.

The Greek words for law (nomos) and nature (physis), and par-
ticularly their use in the antithesis of law (as convention or custom)
as opposed to nature (what is universal not contingent), have attracted
an enormous amount of scholarly attention. The word nomos itself has
been the subject of book-length treatments as has its antithetical op-
position to physis.** Such accounts have typically focused on political
perspectives involving the role of the idea of nomos in the development
of Athenian democracy, the nature of justice in Greek political thought,
or the concept of law and legality. In his chapter on law and nature in
Greek thought, A. A. Long, one of the preeminent scholars of Hellenis-
tic philosophy, turns to the connection between the two terms evoked
in the conceptions of “natural law” and “laws of nature” (which he
rightly points out are often confused). Long asks why, given the preoc-
cupation of earlier Greek thought with the concepts of law (nomos) and
nature (physis), they were not conjoined in ideas of natural law or laws
of nature until much later in antiquity, particularly by the Stoics. Long’s

** See Ostwald (1969) and Quass (1971).

24

Cambridge Collections Online © Cambridge University Press, 2006



INTRODUCTION

answer to this question is as interesting and important as his survey of
the way in which these terms were used in legal and other contexts
from Hesiod and the Pre-Socratics to the political philosophies of Plato
and Aristotle:

The principal reason, I suggest, for early Greek philoso-
phy’s reticence about associating law with nature was not an
inherent disparity between the terms, nomos having norma-
tive and strictly human connotations and physis construed as
value-neutral and purely mechanical; if that had been so, we
would never hear, as we do, of natural law or laws of nature
or divine law or personification of nature. The deeper expla-
nation must be the strongly human and specifically legislative
and local connotations that nomos acquired in fifth-century
political life.

Turning from the political and legal speculation encapsulated
within the world of the classical polis, Long explores the new life taken
on by these terms in the broader context of the Hellenistic and R oman
worlds. His depiction of the development of ideas of natural law among
Stoic thinkers is interesting in its own right but also because it shows
how the political theory of the classical polis was in important ways
shaped by the narrowness of vision implicit in the constrained context
within which it chose to limit itself. In the aftermath of Alexander’s
political reorientation of the Greek world this all changed:

With the extension of Hellenism, accompanied by the de-
cline in autonomy of the numerous city-states, the idea of
law fully transcended local boundaries, as we observe in the
early Stoic concept of natural law. When Greek philosophy
infiltrated Rome, it encountered a tradition of law that was
far more systematic and articulated than local Greek expe-
rience had at hand. Untrammelled by the nomos/physis con-
troversy, Roman thinkers found it easier than their Greek
forbears to construe nature in terms of law and quasi-legal
regulation.

In this enormously stimulating essay Long also demonstrates how much

ancient philosophers can contribute to broadening our understanding
of even the most basic concepts in Greek legal thought.
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This introduction has been a highly personal reflection on the
development of Greek law studies over the past few decades. Although it
clearly reflects my own perspective on the discipline, and not necessarily
always that of my coeditor, I hope that it has also given a sense of the
extraordinary intellectual range of contemporary contributions to the
study of Greek legal ideas and institutions. Where I think I can indeed
speak for both myself and Michael Gagarin is in the hope that this
volume of essays will not only introduce readers to this field but will
also provoke them to join in the ongoing enterprise that the contributors
collectively represent.
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I: THE UNITY OF GREEK LAWwW

Michael Gagarin

t may surprise those who are new to the field to learn that the

very expression Greek law is a point of contention for scholars in the

field. For the most part, those in the United States and the United
Kingdom avoid the expression, and only two books with “Greek law” in
their title have been published in English since Pringsheim’s Greek Law of
Sale in 1950." Even Sealey, who accepts Greek law as a valid concept,
entitled his book on the subject The Justice [not Law] of the Greeks
(Sealey 1994; see Gagarin 1996). This situation contrasts sharply with
the case of Roman law, which is unproblematic in this regard: histories
of, textbooks on, and introductions to Roman law appear regularly.
Continental scholars tend to be more sympathetic to the notion of
Greek law, though they too tend to avoid the expression in titles (Biscardi
1982a is a notable exception).

Although nineteenth-century scholars were aware that the exis-
tence of dozens of politically independent Greek poleis (or “city-states”)
made the concept of Greek law problematic, they generally agreed that
the laws of different cities, in the words of Ludwig Mitteis, “rested on
the same juristic conceptions.”* Mitteis’ position dominated the first
half of the twentieth century, until it was strongly attacked by Moses
Finley, first in a review of Pringsheim’s book mentioned above and later
in a more comprehensive essay entitled “The Problem of the Unity of
Greek Law.”3 After noting that (unlike Rome) Greece before the con-
quests of Alexander was never politically united, Finley observes that
however much some Greek poleis may have copied provisions from, or

' Gagarin (1986), Foxhall-Lewis (1996a). I do not count Stoddart (1990), a dissertation
published without revision, or (of course) works on modern Greek law.

* “Auf den gleichen juristischen Anschauungen ruhten” (Mitteis 1891: 62).
3 Finley (1951); Finley (1966) (which I quote from the 1975 reprint).
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been influenced by, the laws of other poleis, significant substantive dif-
ferences are clearly evident even in those few places for which we have
a reasonable amount of evidence. Regarding marriage, for instance,
Finley writes (140):

If we take as nodal points the Homeric poems, Gortyn,
Athens and the earliest Greek papyri from Ptolemaic Egypt,
I am unable to discover a single common “basic conception”
or “principle” except for the notion, familiar from societies
of the most diverse kinds all over the world, that marriage is
an arrangement involving families past, present and future,
and the transmission of property.

In other words, common features exist only at a level of such generality
that Greek law becomes a useless concept; whenever we have evidence
for specific rules, significant substantive differences appear.

Although Finley’s challenge has been largely accepted by Anglo-
American scholars (but cf. Sealey 1990, 1994) continental scholars gen-
erally rejected it. In Germany, the most eminent scholar of Greek law
at the time, Hans Julius Wolff, repeatedly reaffirmed his commitment
to the concept of Greek law, as did Biscardi, the leading Italian scholar
in the field, with his book explicitly entitled Diritto greco antico. For
Wolft* (like Mitteis), Greek law was the realization of an abstract spiri-
tual unity (geistige Gemeinsamkeif) that bound together the legal systems
of the different Greek poleis and that differed from the spirit underlying
the laws of other peoples. Certain basic concepts (Grundvorstellungen) are
thus evident, however much the positive laws may differ. Among these
are basic forms of political organization (Organisationsprinzipien) and
common ideas like dike (“law, justice”), blabe (“harm, injury”), hybris
(“insolence”), homologein (“to agree”), and kyrios (“master, in control
of ). Wolff also stressed the mere existence in different poleis of laws
governing “heiresses,” regardless of the substantive differences among
these laws. Biscardi defended the concept in similar fashion, noting that
the Greeks themselves recognized a common cultural basis (questo fondo
culturale comune) for their laws in their language, religion, and customs

(1982a: 9).

+ 1 cite from Wolff (1975: 20—2); see also Wolft (1965).

> “Heiress” is the closest English term to designate a woman whose father dies leaving no
living male descendants. The heiress was expected to marry a male relative on her father’s
side to keep his estate within his family.
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The kinds of basic concepts or principles to which both Wolft and
Biscardi appeal in defending the concept of Greek law are dismissed by
Finley, who concludes (137) with regard to the so-called basic principles
of property law — private ownership, inheritance by blood heirs, and
being different from Roman law — “if that is all that is meant by the
unity of Greek law, there can be no argument, but there is equally
nothing worth discussing.” Few scholars have attempted to defend the
unity of substantive law in specific areas, but Sealey, a British scholar
teaching in the United States but heavily influenced by continental
scholars, has argued directly against Finley, especially in The Justice of
the Greeks.® Sealey’s first case in point is marriage, where he disputes
Finley’s assertion (see above) that the only common features of marriage
law in different cities are too general to be of any use.

If we restate Finley’s case to remove a few minor errors or over-
statements noted by Sealey,” it is as follows: In fourth-century Athens a
citizen had to marry another citizen for the marriage and the offspring
to be legitimate. In most cases, betrothal was accompanied by a dowry,
though an “heiress” brought her father’s entire estate with her and thus
naturally received no additional dowry. A woman did not inherit, had
no right to administer or control more than a very small amount of
property, and depended on a “guardian” (kyrios), normally a father or
brother, to attend to her interests in legal matters or significant financial
transactions. At Gortyn there is no sign of a “guardian” and no sign
of formal betrothal or a dowry. Instead, women inherited property di-
rectly, in their own right, just as men did (but only half as much); they
controlled their property themselves, took it with them if they were di-
vorced, and passed it on to their children or blood relatives just as men
did. Even allowing for the general nature of these descriptions, there are

¢ Sealey (1994: 59—89, esp. 67—83) expands and broadens Sealey (1990: 151—60).

7 Sealey (1994: 68—9) has a few misstatements of his own. First, in the normal sense of
“inherit” a woman in Athens did not inherit property. Property could pass to an “heiress”
or other female relative, but she would only be a conduit, so to speak, for the property,
which would be controlled by her husband and inherited by her male descendants. The
woman herself did not control the money, and in all cases we know of involving such
inheritance (e.g., Isaeus 3) a male relative contends against another male for control of the
property. Second, the relation between a woman and her kyrios was not that of a modern
litigant to his/her attorney. A woman had no choice in selecting her kyrios or in whether
to have one at all, and a kyrios did not need a woman’s permission (or even knowledge)
to act in matters such as investing her dowry. Third, the fact that a provision at Gortyn
mentions the possibility that a woman was given in marriage by her father or brother, does
not mean that the institution of betrothal (engyesis) existed there, as in Athens. In many
cultures a male relative gives away a woman in marriage.
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real and substantial differences between the two cities, and no amount
of ingenious special pleading can turn them into “a mere difference in
wording.”®

Even in the area of women and family law, moreover, one could
point to other significant differences not mentioned by Finley. For ex-
ample, in contrast to the restrictions on citizen marriages at Athens, at
Gortyn a free woman® could marry a slave, and if she bore children
to him, these would be not only legitimate but also free. In light of
differences such as these, we must conclude that family and property
law in these two cities are not the same in any significant way, and we
cannot in any useful way say that a single set of principles underlie Greek
marriage and family law.

In short, although we can find certain general features of substan-
tive law that are common to Athens and Gortyn, and thus may perhaps
have been widespread in Greece, the more detailed our knowledge be-
comes, the more clearly the differences stand out. Finley’s claims thus
have a large degree of validity. But this does not necessarily mean we
should ignore points of similarity or dismiss entirely the argument of
Wolft, Biscardi, and others that a common cultural heritage would nec-
essarily manifest itself in some way in the legal systems of the diftferent
poleis.

Must we then conclude that the question of unity is simply a matter
of definition where those who see unity in broad terms accept it but
those who look for a more detailed unity deny it? I think we can move
beyond this point if we return to a question asked by Finley (136), “What
is really the point at issue?” Foxhall and Lewis indicate one possible
approach when they write (1996a: 2—3), “the structural consistency of
legal behaviour within the wide range of Greek times and places covered
in the papers here suggests that a notion of ‘Greek law,” or perhaps

%

“At Gortyn, as at Athens, a woman brings property with her into her marriage. This
property is called dowry in Athens and the woman’s property in Gortyn. That is a mere
difference of wording” (Sealey 1994: 80). This ignores the real difference between a male
relative’s property handed over (after negotiation) along with the bride to another man,
who will control both the bride and the property and property that belongs to and is

controlled by the woman herself whether or not she marries.

©

There is very little indication that the Gortynians had any concept of citizenship other
than the status of being free. Treaties may refer to “Gortynians,” but there is no evidence
that anyone in Gortyn ever explored the ramifications of this word. Willetts (1967: 10—11)
understands dromeus (lit. “runner”) as a citizen, but the term seems to mean nothing more
than “adult” or “of age” (it is contrasted with apodromos, or “minor”). Another term,
apetairos (lit. “excluded from the hetaireia or clan”) may imply a class of free persons with
restricted rights. See further Davies’ chapter, below.
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rather ‘Greek legal behaviour,” as variations on a theme does remain
analytically useful.” But they do not pursue the idea of “analytically
useful” any further. Perhaps a better approach is to ask why scholars
of Greek law are so concerned about this issue of unity when, for
example, American legal historians can write books about “American
law” that draw evidence from statute laws, court decisions, and legal
writings of many different states without apparently being bothered by
the fact that each U.S. state has its own law in addition to the federal
law of the U.S. government."™ What’s difterent about Greek law?

The answer, as Finley well understood, lies in the use scholars
make of the concept, and this arises directly out of the fact that our
evidence for Greek law (in contrast to our evidence for the history of
law in the United States) is so sparse. No American legal historian would
look to the laws of, say, California to reconstruct those of Texas, because
we have direct evidence from the state in question. But historians of
Greek law do not have this luxury. Scholars like Wolft may appear to
treat the issue of unity as a purely theoretical issue, but many defenders
of unity use this concept, often only implicitly, to elucidate the laws of
a polis for which we have inadequate direct evidence. Biscardi (1982a:
9) is perhaps the most explicit on this issue:

the study of Attic law can be considered not only an end in
itself, but also, if properly understood, as a means of recover-
ing other Greek laws; laws, let us repeat, that are indisputably
diverse among themselves but among which, nevertheless,
can be found the existence of a common substratum, which —
with the reservation just expressed — makes it legitimate, if
only for didactic purposes, to continue to talk about Greek
law pure and simple."

The dangers of such an undertaking are evident, and many of
Finley’s complaints about Pringsheim’s work amount to observing that

'° For example, nowhere in his very influential book The Transformation of American Law
1780—1860 (1977) does Morton Horwitz raise the question whether there is such a thing
as American law.

“Lo studio del diritto attico puo essere considerato non solo come fine a se stesso, ma
anche, a ben vedere, come mezzo di recupero degli altri diritti greci: diritti, ripetiamo,
indiscutibilmente diversi fra loro, ma fra 1 quali tuttavia ¢ riscontrabile I'esistenza di un
sostrato comune, che rende tuttora legittimo — sia pure con le riserve ora esposte — che,
non foss’altro a scopi didattici, si possa continuare a parlare di diritto greco ‘tout-court’”
(Biscardi 1982a: 9).
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a particular conclusion about, say, Athenian law cannot be supported by
evidence from Ptolemaic Egypt. But in view of the scarcity of evidence,
if one sets out to write a book on a topic like “the Greek law of sale,”
one will be forced to draw conclusions from one system to another. A
better way to deal with the problem is to describe, for the laws on a
given subject, characteristic features that are found in several different
poleis without insisting that the same features must have existed every-
where. This is the method of Modrzejewski in his influential paper on
marriage (Modrzejewski 1983), in which he largely confines himself
to the evidence from classical Athens and various Hellenistic cities. He
says almost nothing about Gortyn, which in important respects (such
as the absence of dowries) does not fit his general schema. Modrze-
jewski’s approach proves useful, even though it does not satisty Finley’s
insistence that any work utilizing the concept of Greek law should
identify significant features that are common to all times and places for
which we have evidence (as well as being different from most other
legal systems).

To my knowledge, no work on any substantive aspect of Greek law
has yet met Finley’s demanding criteria, and (as noted above) Anglo-
American scholars have thus largely abandoned the concept.' But there
is another aspect of law that has been generally overlooked in this de-
bate, namely procedure,” broadly understood as the process of litigation
and the organization of justice (legislation, courts, judges/jurors, mag-
istrates, etc.). In this general area, I think, we can find features that are
similar, if not for all poleis, at least for most of those for which we have
evidence, and (just as important) that are not found in most comparable
legal systems outside of Greece.

As with substantive law, of course, evidence for Greek legal proce-
dure is limited, and conclusions must remain tentative. Nonetheless, as
I have argued elsewhere (Gagarin 2001: esp. 42), Greek legal procedure
seems to be characterized by several features not found in other pre-
modern legal systems. Greek laws, for example, at least those found at
Athens and at Gortyn, devote considerable attention to procedure and
show less interest in setting precise penalties for offenses. Most cases,
moreover, are freely decided by judges or juries after hearing the plead-
ings of the litigants, and the use of automatic procedures such as oaths
is relatively rare. In other words, open forensic debate and free judicial

> Many would agree with Todd’s preference (1993: 16) for speaking of “the Greek family
of legal systems.”
3 Here too, Sealey (1994) is an exception; see below.
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decisions are central to the legal process at Gortyn and Athens but are
relatively rare in the legal systems portrayed in the non-Greek law codes.

Most of the evidence for these conclusions comes from Athens
and Gortyn, but the relatively scarce evidence from other cities is not
inconsistent with it. We do occasionally hear of automatic processes for
resolving cases,™ and of course many laws set penalties for offenses. But
inscriptions also provide abundant evidence of concern for procedure
(Gagarin 1986: esp. 72—7), and for oral argument and debate, which
characterize procedure at Gortyn and Athens. It thus appears that Greek
poleis largely shared the same general approach to the judicial process,
with the litigants themselves pleading their case as they saw fit before
the judge or judges, who were free to reach a decision as they saw fit
within the established rules (i.e., in accordance with the laws, etc.). The
formalism that is well known from Roman or early English law seems
never to have had a significant place in Greek legal procedure.

Several other features of Greek legal procedure can best be under-
stood if we begin with an aspect noted by Sealey and others, namely
the presence of gaps in legislation. Because no legislator, no matter how
diligent, can enact laws covering every conceivable situation, there are
always some “gaps” in the laws and cases arise that are not directly cov-
ered by existing legislation.” Greek legislation is unusual, however, not
because gaps are present, but because the Greeks explicitly recognize
gaps and are willing to tolerate them. Instead of striving to find rules to
fill the gaps in this legislation, laws in several poleis specify that judges or
jurors should judge cases not covered by the laws “according to the view
that is most just (yveun T SikauoTdTn),” or some variation of this
Athenian expression. In addition to Athens, Sealey (1994: 51—2) cites
legislation from Eresus and Naupactus showing that this approach was
widespread in Greece. He also mistakenly cites legislation from Gortyn
(11.26—31) that distinguishes between cases where the law requires the
judge to decide according to a witness or an oath and cases where he is
to “decide under oath according to the pleas.” This rule does not apply
to gaps in legislation, but it probably stems from the same general desire
not to exercise excessive legislative control over judicial decisions, but

'+ For example, Aristotle (Politics 1269a1—3) states that at Cumae, “if the plaintiff provides a
certain number of his own relatives as witnesses to the killing, the defendant is guilty of
homicide.”

5 Pace Sealey, who writes (1994: 55), “The law in Rome and in modern systems has no
gaps.” What he means, I think, is that where gaps are found to exist, the law requires that
they be filled by either juristic interpretation or judicial decision. But no system ever fills
every possible gap.
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to allow a judge or jury discretion in their rulings. And it is certainly
possible that the Gortynians also had, if not a law, at least a customary
practice, that dealt with gaps in the same way as other poleis for which
we have evidence.'

Like modern legal systems, both civil and common, Roman law
treats gaps differently — not as an opportunity for a judge or juror in an
individual case to decide as best he can but as a legal shortcoming that
needs to be remedied by the use of legal reasoning, which will create
a new rule to cover the unlegislated situation (see Sealey 1994: §53—4).
The new rule is reached through interpretation (often by analogy), and
indeed much of the work of the Roman jurists consisted in propos-
ing rules to cover unanticipated situations. Similarly, in both civil and
common law systems today, gaps in legislation are filled by professional
legal scholars or judges using similar legal reasoning, and the rules they
develop are often formally adopted in legislation at some later time.
The Greek approach to gaps is significantly different: the Greeks were
perfectly capable of reasoning by analogy,'” but they apparently felt no
need to fill gaps but were content to leave it to a judge or jury to decide
in each case.”™ Nor is the Near Eastern approach to gaps quite the same
as that of the Greeks. For although there are many obvious gaps in the
collections of laws of Hammurabi and others and there is no indication
that anyone felt that these gaps needed to be filled, there is also no hint
in the Near Eastern laws of how individual cases not covered by the
inscribed laws should be handled. The same is true of early medieval
collections of laws, though these seem to make more of an effort to be
complete."?

One of the reasons Near Eastern law collections apparently show
no concern for the need to fill gaps is because, in the view of most
scholars, these laws were not truly legislation, because they were not
intended to serve as a guide for actual judicial activity. Instead, they were
meant to display to contemporaries the king’s fairness and commitment

16 There are obvious gaps in legislation at Gortyn, as, for example, in the regulations of
sexual assaults in the Great Code (2.2—45).

'7 For example, the plaintiff in Hyperides 3 can cite no law directly applicable to his situation,
so he argues that his complaint is just because of a principle derived by analogy with laws
that regulate certain other commercial transactions (cf. Sealey 1994: 54, with n. 68).

8 Some people criticized Solon’s laws (Ath. Pol. 9.2) not for their gaps but for not being
simple and clear. The reform/reorganization of Athenian laws at the end of the fifth
century sought to eliminate conflicts and delete obsolete laws but not to fill existing gaps.

"9 Conclusions about medieval law codes are based on two of the most important of these,
those of the Salian Franks, including the Lex Salica (Drew 1991) and of the Lombards
(Drew 1973). See further, Gagarin 2001.
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to justice and to preserve for posterity this image of him as a just king.*°
It has also been argued that the intent of Anglo-Saxon collections of laws
was similar (Wormald 1999). Greek laws, however, were true legislation,
intended to guide litigants and judges/jurors in actual cases. One clear
indication of this is that both Draco’s homicide law and several sections
of the Gortyn Law Code include a provision specifying that a particular
law is or is not retroactive (Westbrook 1989). Such a provision is only
needed when the law is intended to be used in actual cases.

A related feature of law in Greece is that from a very early period
laws were not only written but also inscribed on stone or other relatively
durable materials and conspicuously displayed in a public place, usually
either a sacred area or in the agora or community gathering place.?’
Careful study of the surviving early inscriptions shows that some care
was taken, within the limitations of early writing abilities, to make these
laws clear and accessible to those who might need to use them. And
the people apparently did use them, for the public inscription of laws
rapidly proliferated all over Greece.*

Despite their fondness for writing down and publicly displaying
legislation, however, the Greeks appear to have been much less inclined
than other people to use writing for other legal matters. The use of writs
as the major tool for initiating litigation was well established in England
by the thirteenth century, if not earlier (Clanchy 1993), and almost
10 percent of the provisions in Hammurabi’s laws include references
to written documents such as contracts or property transfers; probably
none of these refers to a written law.*>} But in the Gortyn Code, by
contrast, the only mentions of writing refer to written laws, either laws
in other parts of the Code itself or laws inscribed elsewhere, and this is
generally true of all Greek archaic legal inscriptions. Indeed, in many
parts of Greece during this period the word for a law is some form of a
word for writing — fo graphos (“writing”), ta gegrammena (‘““‘what has been
written”), and so on. This highly restricted use of writing, for laws and
for almost nothing else legal, persisted into classical Athenian law, well
after the use of writing for documents such as contracts and wills became
established practice in the early fourth century. Written documents such

2% See, e.g., Roth (2000), and, for a dissenting view, Lafont (2000).

*! The following remarks on writing in Greek law are based on my current work, which
will appear in a forthcoming book. For preliminary studies of the material, see Gagarin
(2003, 2004).

>* As in other matters, Sparta is an exception.

23 In Roth’s translation (Roth 1995), there are two references to “royal ordinances,” which
are probably decrees (LH 51, frag. M).
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as these could be brought into court, but even then they were read out
loud to the jurors, who thus received all their information about the
case orally. The scarcity of detailed evidence about legal procedure in
other poleis in the classical period prevents us from generalizing with
confidence, but it is possible that a tendency to avoid using writing in
the heart of the legal process, combined with a fondness for writing
and displaying legislation, characterized other Greek poleis in addition
to Athens and Gortyn.

A related feature that clearly characterizes Athenian law and may
also have characterized Greek law in general is the lack of profession-
alization. The history of legal systems such as those in Rome and early
England shows clearly that the increase in the use of writing goes hand
in hand with the growth of a legal profession and the increasing impor-
tance of professionals in the legal system. No matter how widespread
the ability to write is among ordinary members of these communities,
the technical demands of most legal writing generally require the help
of scribes, who were common in Hammurabi’s time, or other profes-
sionals such as the English notary or the Roman jurist. But the little
evidence we have for scribes in Greece before the Hellenistic period
indicates that their primary function was writing texts, such as laws, for
public display. Slaves may have written documents for the use of their
masters, but Athenian forensic speeches generally speak of litigants and
others writing (and reading) their own documents. And the absence of
legal professionals in Athenian law is well-known.?*

In these respects, the legal system of Ptolemaic Egypt shows signif-
icant differences from earlier practice. Despite the quantity of surviving
papyrus texts from this period, our knowledge of Ptolemaic court pro-
cedure is still very incomplete, but it appears that not only do scribes and
notaries play a prominent role in legal matters, but other professional
magistrates also have a large degree of control over the legal system.
Sometimes these officials are not local but traveling groups of judicial
officials. In other cases nonjudicial magistrates settle disputes in their
areas of specialization. Jury trials seem to be relatively rare. In addition,
the use of writing for judicial matters appears to increase considerably.?

** See, e.g., Todd (1993: 77-8). Among the semiprofessional personnel of Athenian law one
might include logographers, who for a fee would write a speech for a litigant, and exegetai
(“interpreters”), who gave (nonbinding) advice on religious matters that occasionally
overlapped with legal issues.

25 This is suggested, to begin with, by the large number of papyrus documents that survive
from the period, though the disparate nature of our evidence makes any comparison with
earlier periods insecure.
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There is much we do not know about Ptolemaic law, and some features
of earlier law undoubtedly persisted, at least for a time. But despite cer-
tain continuities, the whole concept of law as an open, public institution
that is in the hands of the community seems to have changed.

The change may be related to the fundamental political changes
that occurred after Alexander. It can be argued there is a connection
between the type of political organizations found in archaic and classical
Greece and some of the procedural features noted earlier — the relatively
large role of oral argument in the judicial process and the correspond-
ingly minimal role of formalism and automatic proofs, the proliferation
of publicly displayed written laws, the concern for procedure expressed
in these laws, the relative absence of writing during the legal process
itself, and finally the lack of professionalization. Whether the govern-
ments of Greek cities were primarily democratic or oligarchic, they
always seem to have allowed for open, public discussion of important
issues by a relatively large segment of the community. Even as early as
Homer, kings (basileis) are regularly presented as discussing important
public matters in a large forum that is representative of the community
and may even include its least desirable elements (such as Thersites in
Book 2 of the Iliad). The passion for open discussion and debate has
been seen as influencing many aspects of Greek thought (Lloyd 1979),
and the openness of the Greek legal process may be a further manifes-
tation of it.

If there is, in fact, a connection between the open nature of ar-
chaic and classical Greek law and the relatively nonauthoritarian political
systems of this period, then we would expect Greek law to undergo sig-
nificant change when it was imported into a country that was ruled at
the time — and had been ruled for centuries — by a single, all-powerful
monarch. In Ptolemaic Egypt, much of the law no longer came from
the community but devolved from the king and the royal administration
in Alexandria, and as a result law was no longer the open, public process
of the archaic and classical periods but more of a private affair between
the litigants and a magistrate with the help of scribes and notaries. In this
respect, however much the substantive law retained elements of classical
Greek law, the legal system changed fundamentally.

Similar changes may have occurred when Greek law was intro-
duced into parts of Asia where it had not previously been known, that
is to say into all of Asia except for the Greek cities along the Aegean
coast of Asia Minor. But these long-established Greek cities, like the
cities of mainland Greece, appear to have retained a degree of auton-
omy in their internal affairs, at least, despite the overall imposition of
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monarchic rule. Smyrna and Ephesus, like Athens, Corinth, and other
cities, were indeed ruled by Hellenistic monarchs, but they seem to have
retained considerable autonomy in their private law. The evidence for
law during this period is widely scattered and mostly indirect, and much
more work needs to be done before we can draw certain conclusions
about Hellenistic law with regard to the issues raised above.?® But if we
confine ourselves to the law of Ptolemaic Egypt, then we can be fairly
certain that at least some of the common features of archaic and classical
law discussed above were no longer part of the legal system in this later
period.

This conclusion is something of a paradox. The concept of the
unity of Greek law originated in the nineteenth century in the work
of scholars like Mitteis who were trained as papyrologists, grounded in
Roman law, and specialized primarily in Greek law of Ptolemaic and
Roman Egypt. Even after Finley’s challenge, the majority of defend-
ers of the unity thesis have continued to be scholars trained in Roman
law and (often) papyrology who do significant work on Hellenistic law.
Those (primarily Anglo-American) scholars who object to the tradi-
tional views of the unity of Greek law, on the other hand, work mostly
on classical Athenian law and tend to consider this a unique system. The
conclusion I have proposed, however, suggests that although Athenian
law may be different in its substantive details, in the realm of proce-
dure (broadly understood) it shares significant features with other legal
systems of archaic and classical Greece. These allow us to speak of an es-
sential unity of Greek law — or at least of Greek legal procedure — which
is somewhat different from what Finley had in mind, but which would,
I think, satisty his criteria for unity. There appears to be a substantial
division, however, between the legal systems of archaic and classical
Greece and that of Ptolemaic Egypt. The unity I find in Greek law,
therefore, is a general procedural unity, grounded in the archaic and
classical periods, not the substantive unity, grounded in Hellenistic law,
in which Mitteis and his followers believed. Even in the archaic and
classical periods, this general procedural unity is not strong enough to
allow us to draw conclusions about the law of one polis on the basis of
the law of others. But the concept of a unified Greek law can be an
aid in understanding the nature of the different legal systems of archaic
and classical Greece, including Athenian law, and in appreciating the
differences between law in Greece and elsewhere.

26 See Méléze-Modrzejewski’s and Rupprecht’s chapters in this volume.

40

Cambridge Collections Online © Cambridge University Press, 2006



2: WRITING, LAW, AND
WRITTEN LAW

Rosalind Thomas

thenians of the classical period so venerated their ancient law-
Agiver, Solon, that the laws of Solon still formed the basis of

Athenian law in the radical democracy. Even after they revised
the law code in the late fifth century, Athenians still referred to Athe-
nian laws as “the laws of Solon,” confusingly mingling new and old
laws under this one description. Yet we are told, even these laws were
flawed. Some critics are mentioned by the Aristotelian Constitution of
Athens (Ath. Pol. 9.2): Solon’s laws, they claimed, suffered from lack of
clarity, which created disputes, and “some think this was deliberately
to put the demos in charge (kyrios) of the trials.”" This example brings
out several of the themes of this chapter: the role of early Greek laws
and lawgivers like Solon, the perceived and actual importance of writ-
ing down the law, the problems that arose even when the laws were
recorded in writing, and the intimate connection between written laws
and the bodies which put them into action.

At least some of those critics were oligarchic, for the Ath. Pol. later
tells us that the oligarchy of the Thirty, in its anxiety to remove all power
from the people, “removed the laws of Ephialtes and Archestratos about
the Areopagus, and annulled the laws of Solon which had ambiguities
(diamphisbetéseis) and abolished the authority of the jurors” (35.2). One
law that laid itself open to malicious prosecution was, they thought, the
law about inheritance and the authority of the testator’s will. This gave
the testator full power to determine the contents of his will, “except
when he is insane, senile or under the influence of a woman.” This gave
an excellent excuse for questioning wills, and therefore opportunities for

' Cf. Plut. Solon 18.
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sycophants, or at least so the the Thirty claimed, and they abolished this
exception. The author of the Ath. Pol. defended Solon on the grounds
that the legislator had to draw up his laws in general terms (9.2), but we
can see instantly here that the nature and scope of written laws could be a
point of contention between oligarchs and democrats. Democrats were
content to leave the jury scope for interpretation in individual cases,
and oligarchs were keener to iron out ambiguities. This emphasizes
how closely the force of law is bound to its institutional context — there
is no point in having democratic laws if there are not democratic juries
to support them — and also how written laws need supplementing by
interpretation because they cannot cover everything, as Aristotle puts it
in the Politics (1282b2). This illustrates a further theme — that the writing
down of law was probably undertaken in a variety of ways by different
city-states for rather varied purposes; depending on politics and context,
such written laws did not have identical implications everywhere.

Greeks in the classical period identified the Greek polis with the
rule of law and looked askance at imaginary or real communities of
non-Greeks who lacked law. By the latter part of the fifth century,
written law was increasingly identified as a necessary factor in providing
justice for all. The high-minded words of Theseus, portrayed as the
democraticaly inclined king of Athens in Euripides’ Suppliants declared,
“When the laws are written down, then both the weak and the rich
have equal justice” (430—4).> They voiced the conception common in
classical Greece that written laws were necessary to bring justice to all,
for the laws to transcend the interests of one or other social group and
be applied impartially. They also hint at the common identification of
the Greek polis with the rule of law. But it is increasingly recognized
that the coming of written law in archaic society was not necessarily
equivalent to the emergence of greater justice or equality, let alone of
democracy.? Besides, ideal and practice are not always a close match, and
the significance of written law in Greek society and the development
of the Greek city-states is fascinatingly complex. What people thought
they were trying to do by creating written laws may not have been
borne out in practice, and one suspects that written laws sometimes
had unforeseen implications.

Written laws are attested first in our evidence around the mid
seventh century, and they increase at precisely the period when the
Greek city-states were developing more formal political systems in a

? See also Gorgias, DK 82, 112 30: “written laws are the guardians of justice.”
3 See Gagarin (1986), Ch. 6; Thomas (1995); Eder (1986); Holkeskamp (1992).
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process of state formation. The role of written law can be seen within
this larger development, the more so because so many early written laws
were imposing checks on polis officials in poleis which were regularly
prone to civil strife. Our firmest evidence for Greek law in the archaic
and early classical period remains the inscriptions recording laws; thus
we know far more about those laws which were inscribed on stone (as
opposed to wood or bronze) and survived to this day. A further point
is that the bare texts of these laws do not easily reveal the complexities
which are likely to have existed in, say, a legal dispute about inheritance
or office holding, let alone the social and political dramas that may have
brought added pressure to the attempted enforcement of a new law. Later
Greek traditions attributed numerous laws and extensive reforms to early
Greek lawgivers, and because the traditions seem to become elaborated
in the telling, these lawgivers remain misty, uncertain characters. Only
for Solon of Athens do we have the early evidence of his own poems,
and later records of his laws, as well as idealizing or propagandizing later
traditions.*

‘What remains clear, however, is that by the classical period written
law was widely regarded as in itself conducive to fairness, justice, and
equality — not only democracy — and that the gradual development
of written law in the archaic period touches not only on the role of
writing but also on some of the central developments of the archaic
period. Solon may stand as a symbolic figure here who presented his
reforms in his poetry as saving the polis from civil strife, creating “good
order” or eunomia, preventing either faction from gaining unjustly and —
part and parcel of this — he “wrote down the laws for rich and poor alike,
fitting straight justice to each.”> We concentrate here on the character
and significance of written laws in archaic Greece, the relation of these
written laws to earlier forms of rules and the maintenance of order, and
finally the ideals surrounding written law in classical Athens.

Writing appeared in Greece in the early eighth century and was
harnessed rapidly for private and personal messages, labels, and dedi-
cations. It is not until the mid- to late seventh century that we have
the earliest concrete evidence of its use for official public inscriptions
of laws. The earliest written law found so far is from Dreros on Crete
(ca. 650 B.C.), a place with enough civic self-consciousness already to
have built an agora. The cities of Crete remained major creators of

4 See Szegedy-Maszak (1978); and for the idea of the great lawgiver as an essentially fourth-
century construct, Holkeskamp (1999), with Robinson (2003).
5 Fragment 36 W, from Ath. Pol. 12.4; cf. Gagarin’s chapter on early Greek law in this volume.
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inscribed stone laws throughout the sixth century and down into the
fifth, culminating in the “Gortyn Code,” and the fact that as many
as eleven Cretan cities have left us stone laws from the archaic period
leaves the evidence overwhelmingly weighted toward Crete.’ This can-
not be merely an accident of evidence: Crete was evidently keen on
written laws (on stone) from the earliest times onwards. The literary
sources add traditions about early lawgivers who might belong to the
seventh century, for example, Charondas of Catana, Zaleucus of Locri,
Philolaos of Corinth, lawgiver for Thebes, Lycurgus of Sparta, and a few
others, though there are well-known difficulties in accepting the tradi-
tions as they stand.” More secure is the late-seventh-century Drakon of
Athens, whose homicide law was reinscribed in the late fifth century,
and Solon in the early sixth century. By around the early sixth century,
then, written law is becoming familiar. Epigraphic evidence for laws
becomes more common by the mid and late sixth century. Why, then,
do these communities resort to written law? Are these laws the refuge
(or weapons) merely of certain groups within these communities? To
what extent did these new written laws replicate or “codify” previous
practices or produce radical new rules? And what about the apparently
larger scale production of laws attributed to lawgivers?

Not only are the traditions about the laws of the earliest lawgivers
often unreliable but there is a certain contrast between the literary tradi-
tions about lawgivers and the inscriptions. Our evidence provides large
numbers of laws on stone from Crete, quite a few on bronze from
Olympia/Elis and the Argolid, especially Argos, but none or only the
scantiest fragments from Thebes, Catana, Sparta, Athens, and Locri,
which were famed for their lawgivers. Spartan tradition said that their
lawgiver, Lycurgus of Sparta, actually forbade written law (Plutarch,
Lycurgus 13.3). For the others, there have been a few fragments from
Leontini (Monte San Mauro) and Ephesus, both of which had a tradi-
tion of a lawgiver.® Solon’s extensive laws were written on the axones
and kyrbeis, which have not survived and archaic Athens has left us
no archaic laws on stone.® This leaves the possibility (unless we disbe-
lieve the traditions of these lawgivers altogether) that certain cities had

% See the important collection of political and legal inscriptions in van Effenterre and Ruzé
(1994—1995) — henceforth, Nomima; Whitley (1997) usefully collects the Cretan evidence.
See also Davies in this volume.

7 See Szegedy-Maszak (1978) and Holkeskamp (1999).

8 Hoélkeskamp (1999), 109—14; Sokolowski: LSAM (1955), no. 30, 30A, 30B.

“ For Solon’s axones and kyrbeis, the fundamental study is Stroud (1979); for Solon’s laws,
Ruschenbusch (1966).
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bodies of laws that were written on material other than stone or perhaps
not publically written down at all. The literary tradition records that
Charondas’s laws were sometimes sung or chanted, in particular after
the paeans, “so that the ordinances should become ingrained.”*® Not all
scholars have been happy to take this literally, but it raises the possibility
that some of these early lawgivers did not always promulgate or preserve
their laws in the manner that later became standard, that is, in a public
place and on an imperishable material.

To understand why communities increasingly resort to written
law, we need to consider the subjects and form of these early laws.
Many of the earliest extant laws show an overwhelming preoccupation
with setting penalties, with specifying the officials responsible for dealing
with misdemeanors, and with checking up on those officials. A recently
published law from Tiryns, for instance, possibly a sacred law, dated
to the late seventh or early sixth centuries, is still highly obscure, but
we can make out clauses about fines and various officials collecting
and enforcing penalties, and the “community” or people.” Argos had
written laws on stone and bronze at least by §75—550, among them a
penal law engraved on a bronze plaque listing major crimes against the
city that would invite penalties of cursing, death, and exile; it begins with
penalties for defacing the plaque itself.™ A particularly good example
of a series of sanctions and a hierarchy of responsible officials occurs
in a law from Elis (Olympia), inscribed on a bronze plaque, which
sets out meticulous sanctions and fines: its primary subject is Patrias,
secretary of the Eleans, and one clause appears to declare that he and
his family should be immune if he is accused — an attempt to diminish
collective responsibility and protect Patrias.’3 Such emphasis on penalties
and officials means that it is sometimes hard, especially from fragmentary
texts, to determine what the basic misdemeanor was.

Such inscribed laws are not, on the whole, setting up political
institutions (and many are in any case concerned with procedure — to
which we return). Yet various lawgivers are attributed in the literary
tradition with reforming or changing the social and political structures
of their cities, and we must believe something of this, particularly for

' Stob. IV 2.24, p. 154—5 Hense; cf. also Athen. 619b=Hermippus fr. 88 Wehrli; on oral or
sung laws, see above all, Camassa (1988); Piccirilli (1981); Thomas (1995; 62—4).

" Jeftery (1990), 443, no. 9a. For the obscure platiwoinoi and platiwoinarchoi, ct. Nomima 1
78; cf. Osborne (1997), 75.

12 Jeftery (1990), 158, 168 no. 9 (ca. §75—550).

B IvO no. 2; Jeffery (1990), 220 no. 15, 218 and n. 5; Nomima I 23.
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Solon of Athens and probably Sparta. The famous law from Chios of
the early sixth century (ML 8) might come under this category, for on
one side of the stone [Back (C)] it talks about appeals to the “council
of the people” and appears to set out the time of meeting and some of
its business, but the front (A) appears to be protecting the property
of the sanctuary of Hestia and mentions the people’s decrees (rhetras),
demarchs, and the basileus.™ Such laws about constitutional matters
are relatively rare in our epigraphic evidence. Yet the early law from
Dreros is another well-known constitutional law that declares first that
the polis has decided that the highest official, the Kosmos, should not
be Kosmos again for ten years and then proceedes to list punishments
and penalties if this rule is broken. It is striking that the earliest extant
law on stone is one limiting the chief official’s tenure of office. In formal
terms it is a mixture of prescriptive and procedural law, first setting out
what is forbidden. This implies that written law might often have been
turned to in times of political and social upheaval and represented an
attempt in some places (like Dreros) to limit or regularize the power of
the politically active elite, perhaps by their very peers.™

The impetus toward written law was probably not uniform in these
widely diverse places, but the very written form was surely supposed
to be significant. For Solon’s laws, we have his own words, and his
expression “I wrote down laws (thesmoi) for rich and poor alike” (36 W)
fits well with the stress elsewhere in his poetry on social justice and
the unreasonable demands of both sides in the civil strife: for Solon, a
written version of the laws would hold firm for all classes; they would be
equal for all. This alone is enough to show that the idea of written law as
an equalizer was not anachronistic in the archaic period. Although other
binding laws might not be written, we do not need to follow Whitley’s
suggestion that writing down a law did not necessarily confer a special
status on the law in relation to laws that were primarily transmitted
orally (1997: 640). It might be an unintended result that written laws
merge in importance with oral ones, but it is hard in this case to see
why the cities would write down laws at all if they were not intended
to be any different from what went on before. Why, otherwise, is there
such stress in many archaic laws on keeping to “what is written” and
not defacing “the writing”? Solon’s poetic claim reinforces the sense
that written law was supposed to be significant.

' On early democracy at Chios, see Robinson (1997), 9o ff. and Robinson 2003.
5 Cf. Eder (1986) for the theory of written codification as a conservative act. For the Dreros
law see ML 2 = Jeftery (1990), plate 59, 1a.
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Another aim might be stability. In Athens the written form of
Solon’s laws might have been intended to confer stability. In time of
revolution, there was little point in agreeing on reforms and other mea-
sures if they could be easily forgotten or “mislaid” by opponents. Hence
the importance of the publicly visible axones and kyrbeis. There was also
surely the fear that laws, once agreed, would be ignored or counter-
manded by the very officials or other members of the ruling elite who
were supposedly bound by them: the publically written versions were
accessible and visible, and even if few of the citizens could actually read
them, there were perhaps enough who could and more who could point
to the public inscription as a reminder of the law. Thus there are some-
times severe penalties for tampering with the inscription. Some recently
published Tean curses have a clause cursing certain officials who do not
read out the writing on the stele “to the best of their memory and
power” (a reference to the fact that they also recited them by heart?).™
Anyone who spoils the stone was probably also cursed, and in the other
Tean Curses, there was certainly the extreme penalty for anyone who
broke the stelai or cut out or obliterated the letters (ML 30). All this
implies, of course, an anxiety for the stability and preservation of the
public stone law.

Here we may turn to Crete. The paradox of the extensive legis-
lation by Cretan cities is that there was a well-established tradition of
written laws on stone, yet so little evidence for other kinds of writ-
ing exists that these impressive stone inscriptions seem to be virtually
the only manifestations of literacy in Crete.”” The virtual absence of
any informal writing such as we find in Athens strongly suggests that
ordinary Cretan citizens were not reading these laws. Yet perhaps it is
not so much a paradox as an awkward reminder that the progressive
model of law does not always hold good. Crete cannot provide a model
of the way written law may promote equality or even democracy, and
there is sometimes a slightly apologetic note in modern discussions of
Cretan laws. But we cannot explain away the Cretan evidence as an
accident of discovery — despite recent finds elsewhere, Crete has still
produced by far the most inscribed written laws. So we are left to seek
other explanations. The inscribed laws may have been a form of intim-
idation meant to impress the population with the authority of the law.
But this still seems somewhat unsatisfying, as does a recent suggestion
that the Gortyn Code was primarily meant as an imposing text, “first a

6 SEG 31.985 D, and Herrmann (1981).
17" See Whitley (1997) for a useful list, and also Nomima I and II.
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monument then a text,” representing “in symbolic form that for which
the community as a whole stood” (Whitley 1997: 660). The “Code”
is remarkable for its immense detail and the complexity of its laws cov-
ering many possible (and some improbable) eventualities in areas of life
such as inheritance, adoption, and heiresses; amendments are added and
there are indications of attempts at systematization — all of which point
to more than a gigantic symbolic statement. Moreover, the Gortyn
Code is only the longest among a very great number of legal inscrip-
tions at Gortyn, clearly part of a tradition and context of legal rules on
stone.™

The massive inscribed wall at Gortyn holding the Code emphasizes
the authority of the laws, the grandeur of the Code, and the power of
its creators. But is that all? If Crete is so different from the rest of
Greece, why precisely is it different, and what is the context that could
make it so different? There are hints that in archaic Crete the role of
the scribe could be very extensive indeed, as the Spensithios decree
shows'™: scribes would then be one type of official whose power might
need watching, also the mnemones and judges who feature prominently
in the Gortyn Code. If scribes had power, then further written laws
may have seemed useful to control their actions.>® The actual content
of the laws also needs to be considered. There is much in the Code
about the behavior and powers of the officials involved in administering
justice, as well as injunctions to act “as is written.” For example, there are
instructions on procedures for judge and mnemon in a particular complex
situation (IX 24—40); the judge is to give judgment “as is written” on
whatever is specified “in the writing” (XI 26—31); the regulations are
to be valid from the time they were written (XI 19—23). This implies
that the Code laid down its extensive laws about inheritance, property,
and heiresses in part to control and stabilize the judges’ treatment of
such matters and to cover problems that subsequently arose, something
that might be especially likely when there was already an established
tradition of written law.

It is interesting to note that despite the details of the written laws
here, the mnemones have a great deal of authority in the code, for they
seem to be closely attached to the judge and share with the judge the
potential power of being a witness to the results of past cases; hence

8 Willetts 1967 remains the most comprehensive edition. See further, Gagarin (1982),
Gagarin (1986: esp. 109—11), Davies (1996), and his chapter in this volume.

9 The editio princeps is Jeffrey and Morpurgo-Davies (1970).

2 See Ruzé (1988) on the potential power of early Greek scribes and secretaries.
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both officials have authoritative knowledge.*' Because presumably they
could read even if the mass of the population could not, the written
version of the laws could be aimed partly at enabling such officials to
check up on each other.** Aristotle remarks (Politics 1272a36—9) that
tor Cretan officials in the late fourth century, “Their arbitrary power
of acting on their own judgement and dispensing with written law is
dangerous,” but this may show a failure to enforce the laws rather than
that the laws were not meant to have teeth in the first place.

Although the prominence of legal inscriptions in Crete was surely
exceptional, it is worth considering whether the role of written law
in Crete might be typical or indicative of the place of law in other
archaic communities — a body of law not upheld by egalitarian or proto-
democratic organs, enforced and administered by a powerful group of
officials and accompanied by mnemones and their (inherently unstable)
“memory.” Cretan laws were, after all, admired and emulated by the
rest of Greece, to judge from the literary tradition. It is significant that
for once the inscriptions and the literary tradition reinforce each other,
for later Greek writers, including Herodotus, Plato, and Aristotle, were
convinced of the importance of the Cretan legal tradition. Admittedly
the traditions stressed mythical lawgivers of Crete going back to Minos,
but as early as Herodotus, the Spartan Lycurgus is recorded as getting
his laws from Crete (1.65.4), and this is more elaborately expressed in
Plato’s Laws and Arisotle’s Politics.>® The presence of written law in poleis
that were not democratic in character or intention may have been more
common in Greece than the Athenian (and Solonian) model.

Writing seemed, then, to offer permanence, stability, and security
for the laws. This brings us to further questions about what precisely gets
written down in an archaic law and what is done with the inscription
when it is written. But first we should stand aside and consider more
closely what happened in these communities before they wrote down
laws in large or small quantities.

The impact of early written law must have been at least partially
aftected by the earlier customs, systems of maintaining order and settling
disputes, and indeed the officials and political structures already there.

2

IX 31 ff; cf. Willetts (1967), on IX 32; cf. Ruzé (1988); Thomas (1995), 66ff. on the
mneémones in general in Greece as potentially powerful figures.

N
Iy

Though see provisos by Davies (1996: s4—s) on the difticulties of cross reference in the

code.
2

Py

For illuminating discussion of Plato’s attitude to law and written law, see Bertrand (1999)

and Nightingale (1999).
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This raises the question of whether we can talk of preexisting nonwritten
or oral laws, a body of fairly firm rules that might deserve the name law
or binding rule. It is often held, particularly by modern lawyers, that
laws must, by definition, be written down; otherwise they would lack
the definition, autonomy, special marking, and (perhaps) precision that
makes a law a statute or a law. It is certainly hard to think of statute
law as nonwritten, and it is tempting to agree that once one or other
rule has been written down, it gains an independent and special status
that perhaps raises it above other binding rules. But if we regard law
as effectively written law in archaic Greece, then to chart the increase
of written laws is to chart the invention of law itself,?* and this may
risk simplifying the picture too far. It makes it harder to understand
why only certain kinds of laws get written down and not others, and it
is possible to find pretty rigid rules/standards in Greece that were not
written down. It also leaves unanswered the question why the Greek
terms used to denote rules or regulations that we would like to call law
are often so very indeterminate.

Often references to law are really only references to their mode
of preservation. Early laws often refer to themselves simply as “the
writing”: for instance, the Gortyn Code refers repeatedly to itself as
“the writing” (fo graphos).>> A late-sixth-century law at Olympia (IvO
no. 7) against improper behavior in temples adds the dire warning that
“If anyone pronounces judgment against the writing (Tr&p 16 yp&@os),
his judgment shall be void,” obviously referring to the law itself — an
interesting hint that they fear some official may well ignore the law
completely (to which we return). The sentence then declares that “the
thetra of the people shall be final in deciding.” Here rheétra seems to
refer to a one-off decree of the people about dealing with some wrong-
doer, but elsewhere (IvO no. 2) rheétra is used in a sense that denotes
law, that is, a binding rule for the foreseeable future, rather than a
circumstantial decision, and the word rhetra itself’ denotes by its root
an oral pronouncement. Quite apart from this interesting mixture of
written and oral in maintaining community order, we may also wonder
if the reference to the law as “the writing” does indeed imply, first,
that the only or main writing around is this law and, second, that writ-
ten law has not yet been conceptualized as separate from unwritten.

*+ See Gagarin (2003); Thomas (1995) for more detailed arguments concerning “oral law”
and articles in note 10 above.
>3 For example, XI 19—23; see also Holkeskamp (1994: esp. 137—8), (2000).
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Writing down the laws may well have been an important step foward
conceptualizing law as written law, even if the final step was not yet
taken.

The word used for law (written) outside the Peloponnese is often
thesmos,*® which implies something specially laid down for the future,
established, and thus set aside from traditional and customary rules.
Another term, nomos, is notoriously wide,?” denoting custom, binding
rule, and written and unwritten law. By the mid fifth century nomos
can refer to written law (e.g., at Erythrae and Halicarnassus), and after
a period of uncertainty in Athens, it was eventually pinned down as
denoting written law by the post—403 constitution, which banned the
use of “unwritten laws.”?® Thus nomos was acquiring a more specific
and defined meaning, perhaps in response to political manipulation and
the perceived problems in the definition of “the law/nomos,” which
sophists discussed in the late fifth century (see Long’s chapter below).
Hippias, for instance, asked whether justice can be defined as keeping
to the law, because law can be altered, but unwritten laws, such as
the law that everyone must look after their parents, are divine and
observed everywhere (Xenophon, Memorabilia 4.4.13 ft.). The Spartans
were notorious for their rigid adherence to their laws (nomoi), and
Herodotus signaled it as their great strength (using nomos, 7.104.4),
yet such laws must have been oral.>* Herodotus also describes very
specific and binding customs to be found in non-Greek areas of the
world that one might equally call custom or law and for which the
word is nomos. He praises the nomos of Amasis king of Egypt that forces
everyone each year to show the governor that he earns an honest living —
and, if not, condemns him to execution (2.177.2). Herodotus adds that
it is borrowed by Solon of Athens, presumably to become the nomos
argias/law against laziness that (if genuine) was certainly written, but
whether Amasis’ nomos was written is not clear and perhaps did not
matter so long as political pressure and custom upheld it.

26 For example, Solon 36 W, line 18; cf. ML 13 and ML 20 (twice), where the form is tethmos.
*7 See now especially Holkeskamp (2000: 74—81), stressing the inherent ambiguities of nomos;
also Humphreys (1988); Ostwald (1969); Thomas (1995: 64—5).

Andocides 1.85, 87 gives the text of the decree; unwritten laws may have been manipulated

Y

8

unscrupulously by the oligarchy.

29 Gagarin (1986: §7—-8); an obvious exception is the Great Rhetra, recorded in Plutarch,
which got written down somehow: it seems likely that the embargo on written laws was
a later development, while seventh-century Sparta was experimenting with written law
like other Greek communities. For nomos in Herodotus, see Thomas (2000: Ch. 4).
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Greek writers mention unwritten laws explicitly. Later sources
also talk of the chanting of laws, which shows that later Greeks were
not uneasy about the idea of making the laws ingrained by chanting
them, even if their testimony is not necessarily a reliable source for
the archaic period they concern. The term unwritten law starts to ap-
pear in the late fifth century: the first surviving reference occurs in
Sophocles’ Antigone 454—5 (agrapta nomima) of around 442 and then in
Aristophanes’ Acharnians 532 in 425 and in the Periclean Funeral Speech
(Thucydides 2.37). Although we must agree that it could be a danger-
ously slippery concept, its appearance seems also to imply a development
in the nature of Greek law, probably a growing assumption that most
laws were written, and perhaps, too, growing contemporary debates in
late-fifth-century Athens about the nature of written law.3° But in any
case certain Athenian remarks about writing down the laws as a move
toward greater justice imply strongly that there already existed some
concept of binding rules on which to base judgment. In Euripides, as
we noted, Theseus declares that there is equal justice for all, “when
the laws are written down” and the antecedent of this was that under a
tyrant, “there are no public laws (nomoi koinor), but one man has control
by owning the law himself, for himself” (Suppliants 429—34; ct. Solon
frag. 36 W). The obvious implication is that it was possible for a single
tyrant to have control of the laws before they were written, but that
once written down, they were more accessible, in the public domain,
and thus able to afford justice for all.

This reminds us that there is an inherent danger in unwritten
laws — sleights of hand in applying them, omission of awkward laws,
a dangerous openness to the vagaries of social and political bias in a
traditional political system — but written law by itself does not necessarily
achieve just, fair, and consistent treatment for all alike either. Much
depends on the judges and judicial system that administers them, and
even if the texts of the laws are minutely examined, there will inevitably
be problems of interpretation and gaps in the provision of the law, if
the system of judicial process even allows for discussion. Written laws
can, of course, be deliberately partial, as the apartheid regime in South
Africa well illustrated. Archaic Greek cities seem to have been aware
that the officials themselves might be the problem, hence the clauses in
so many archaic laws that seek to control the officials and force them to
obey the new law.

3% See Thomas (1995: 64 ff.), Ostwald (1973), Ostwald (1969), Holkeskamp (2000).
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What emerges here is that there were some sort of binding rules
before written laws, whether you call them unwritten laws, nomoi, or
oral laws, and therefore there was a dynamic and changing relationship
between the use of written laws and unwritten, and in the perception of
their significance, as political and social circumstances changed over the
centuries. Yet although cities attempted to penalize arbirtrary judgment
and prevent political chaos in the archaic period by erecting written
laws, some writers in the late fifth and fourth centuries go back to the
idea that unwritten laws were intrinsically fairer and more fundamental:
we mentioned Hippias above, and Aristotle in the later fourth century
spoke about the greater fairness of customary (i.e., unwritten) laws
(Politics 1287b). But we may be seeing here a later stage of anxiety
about written laws once they have become normal, numerous, clearly
changeable, and potentially motivated by particular groups, a product
of lost innocence about the immutability of law.

Sometimes early written laws presuppose what is not written.
Many early written laws concern procedure rather than substance; that
is, they detail procedures to follow in the case of a misdemeanor rather
than set out what one might call “commandments” or prohibitions.
This can have the effect of creating (to our minds) rather ill-balanced
laws. For instance, the Drakonian homicide law (ML 86), copied in
the late fifth century from “the first axon” as it states, seems to start in

’

midstride, “Even if someone commits homicide unwillingly . ..,” and
goes on to the procedures for prosecution, the emphasis being on who
is responsible for bringing the homicide to justice rather than on declar-
ing the wrongs of homicide. It takes for granted that homicide, even
unwitting homicide, needs punishing, but does not state this explicitly.
In other words, it seems to presuppose a certain tradition of dealing
with homicide, and the writing either sets out the current procedure
or (more likely) what it is to be from now on. Other laws concentrate
on listing penalties rather than stating the substance of the law (i.e., the
crime). Even the Dreros law is laconic and leaves much unexplained.
The early law of Sparta called the Great Rhetra (Plutarch Lycurgus 6)
does not explain its main clauses and confusingly contains verbs merely
formed from the nouns they govern (thus, “obing the obe” — but what
is an obe?).

That much was taken for granted has interesting implications for
the role of writing. First, it implies that in this relatively early stage of
creating binding written rules, it was not always recognized how much
to spell out. This could create problems later when the meaning once so
obvious was forgotten. Second, it implies that there was a large body of
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assumptions and traditional customs that lay behind these laws and that
did not seem to need spelling out in writing. There were institutions and
officials that did not need defining in the laws — from the kosmos in Crete
to the boulein Chios —unless they sorted them out elsewhere (in a period
of rapid political development this too could lead to problems). A crucial
unknown for the modern historian is the perceived role and duties of
each official mentioned, for there must have been some continuity with
the officials who resolved disputes or ran the city before written law, and
their powers, arbitrary or traditional, would often continue and might
distort the workings of the new written laws.3" In other words there was
a preexisting body of customs, traditions, and assumptions onto which
the written laws were grafted. We can see what this means particularly
clearly in later funerary legislation, which implies at every turn that
there are current customs and habits at funerals that need to be limited
or stopped. For instance, when the late-fifth-century law regulating
funerals from Keos states, “the deceased is to be carried covered and in
silence to the tomb,” it implies that current custom insists on precisely
the opposite.?* For any of these early laws, there may be many current
customs that are being swept away by their laconic and often enigmatic
clauses.

This brings us to the probability that for most communities the
laws that went up in writing were particularly special: these were not
the ones agreed by all, but the contentious ones, the rules that con-
stantly caused trouble, like the laws on heiresses, perhaps, listed at such
length in the Gortyn Code. Or they might be the particularly fraught
political ones where — we may speculate — rival aristocrats had perhaps
been taking it in turns to seize power or twist the top office to their
own ends and where their peers got together to try a permanent settle-
ment. Perhaps this was what lay behind the Dreros law (ML 2), which
attempted to limit the highest official’s access to high office.

Could we envisage any of these laws being agreed in an entirely
oral context? And, if so, what does the written text add? We might,
after all, envisage an oral agreement in the seventh-century assembly
of Dreros (or some smaller group) stipulating that no one should be
kosmos twice in ten years. In fifth-century Teos, the curse they engraved,
which in essence had the force of law, could well have been in oral
form only: “Whoever makes poisonous medicines against the Teians as

3" Thomas (1995), for instance, stresses the traditional and continuing powers of the mnemon;
cf. Osborne (1997) for some thoughts about the “background structures.”
32 Sokolowski (1969) no. 97, A, line 1o—12.
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a community or against an individual that man shall die, himself and
his family.” After listing other nefarious actions, from preventing the
import of grain to plotting, the inscription ends, “Whoever takes the
stelai on which the curse is written, and breaks them or chisels out
the letters and makes them invisible, that man shall die, both himself
and his family” (ML 30, side A, lines 1—5; side B, 35—41). This could
have had force as an oral pronouncement — oral curses are powerful
in themselves. But it is written, and this was perhaps in the hope that
the written version conferred extra authority and weight, as well as
permanence, for a written curse is even better than an oral one. The
Dreros law was engraved on the temple wall, with an invocation to
the gods at the start and the officials (the damioi) who are to be “the
swearers’’ to the law mentioned at the end. This seems, then, to be an
attempt to bind those implicated even more firmly than a simple oral
oath would. Its presence on the temple wall meant it was not only in a
public place, but also that divine authority might be brought to bear on
the enforcement of the law.33 Other early laws mention explicitly that
a certain god is to be the protector or guarantor. An early Locrian law
of ca. 525—500 B.C. declares itself to be “sacred to Pythian Apollo and
the gods who dwell with him,” and it hopes or, rather, decrees, “may
the god be kind to him who observes it [the law]” (ML 13, lines 14—
16). Zeus and Apollo are called on to be guarantors of a treaty between
Sybaris and the Serdaioi, in ca. §550—525, along with “other gods and the
city of Poseidonia,” and the bronze plaque was erected symbolically at
the panhellenic sanctuary at Olympia where other Greeks could see it.3*

The monumental written form, then, is only one among several
means by which these early communities attempted to make their laws
binding. We may suggest that the written law not only crystallized and
made permanent a decision that might have been contentious — or at
least not meekly accepted — but it also enabled the city to place the
written law, now in physical form, in a prominent public place and
declare the protection of the god. The curses from Teos roll all this into
one. They neatly invoke divine aid, through the curses, in upholding the
law, present themselves in written and permanent form that magnifies
the force of a curse, and mention — in the form of a threat — the oral
pronouncement of the curse at the festival of the Anthesteria (ML 30,
B 29 ff\) while also threatening anihilation to anyone who defaces the

3 H. and M. van Effenterre (1994) suggest the god is speaking through the writing, though
this is not well supported by the evidence.
3 ML 10; note that the treaty is “for ever.”
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writing on the stele. The Tean curses date to the early fifth century,
the same period in which Athens formed her radical democracy. This
reminds us that not all city-states were as developed politically or legally
as Athens.®

Many of these early laws were being created in periods of rapid
political and social change or in times of revolution. It is precisely in
periods not marked by placid stability and political complacency that
the status of new agreements and new laws might be expected to be
most fragile. Lawgivers were called in by archaic cities in times of civil
unrest — Solon at Athens, Demonax at Cyrene (Hdt. IV 161—2) — and
it is a fair supposition that for single enactments, too, there might be
serious questions as to whether these laws could be kept at all. It is most
likely, then, that communities in tense circumstances would be trying
to give the new laws as much authority as they possibly could; and if
such laws were effectively agreements reached by the ruling elite, as
was surely true in Dreros and most archaic cities, in an attempt to limit
the ambitions of one’s peers, then the same pressures might exist. For
many cities, this new idea of written law may even have represented
the first use of official writing by the early polis, and it is not surprising
to find that these early groups attempt to set apart the law in as many
special ways as possible in an attempt to give it an authority it might
not otherwise have: preservation in writing, particularly in stone (or
bronze); preservation in a sacred space; invocation to the gods at the
beginning; and oaths and invocation of a god as guarantor at the end.
It was radical new laws that needed this kind of protection rather than
the traditional customs and rules of a community.*

Before written law there were “unwritten rules” or norms and
customs, and even after some laws were written, others remained un-
written. Certainly the idea of “general unwritten rules” (such as the
law about honoring one’s parents) which could have any binding force
before the piecemeal coming of written law is rather vague,¥ but with-
out precise evidence about previous “rules” we can only speculate.
Before Drakon’s homicide law, there were presumably accepted rules
about responsibility and recompense, penalties for the killer (probably
exile), and actions allowed by the deceased’s relatives. Perhaps it left too

3 See also SEG 31.985 D and Herrmann (1981). An inscription from Chios (GDI 5653,
C lines 5—10) mentions in passing “when the basileus utters the customary curses,” which
reminds one that the habit may have been relatively frequent.

% Asargued in Thomas (1995), with further detailed examples; see also Holkeskamp (1994).

37 Gagarin (2003), Osborne (1997).
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much ambiguity or was unclear about accidental homicide, the subject
of the preserved law, and this prompted clarification and further details
of procedure in writing.® Tradition and custom might also begin to
seem intolerable in the area of officials’ power: in an emerging political
system, these might have been understood vaguely at first and then be-
gan to seem dangerously wide, hence attempts in written law to limit
officials’ powers.

It is unwise to abandon a concept of oral or unwritten law, for
it is difficult to do entirely without some idea of binding rules before
writing. It is hard to know what else to call the set of customs and
norms and procedures that evidently lie behind the scene of arbitration
on Achilles’ shield in Iliad 18 (497—508).3 There we see a combination
of elders or judges, an arbiter, people, and a dispute about the blood
price for a homicide, but no written law. It presupposes basic agreement
in the community about penalties for homicide and procedures to use
when there is a dispute. One problem with unwritten law must be
precisely this, that it ends up often being dependent on social memory
and on the officials or elders who have the responsibility of settling
disputes. If disputes arise even when there is extensive written law, we
can presume they arose equally or even more when only unwritten law
was 1in place.

We see, then, individual laws for many parts of Greece that do not
form part of a long set of laws: they appear to be isolated enactments,
and their very phraseology, when they refer to “the writing,” implies
that as well. This begs the question what the city did about the rest
of its public or religious life. It is also the case that many early laws
concern religious activity, usually called “sacred laws,” and several early
fragments have mention of oaths. Early written law was closely bound up
with religious sanctions, and indeed much early polis law may actually
have been concerned with the gods.*® This meshes with the previous
suggestions about the preexistence of unwritten law, for very often
these might be regarded as maintained and protected by the gods, like
Antigone’s “unwritten laws of the gods.” To this picture we can add a
number of lawgivers for certain cities who created a larger body of laws
that were probably written as well as propagated orally.

3 On the law, see esp. Gagarin (1981). Gagarin suggests (1986: 89 n. 23) that homicide laws
were not common in the archaic period perhaps because homicide was dealt with by the
respective families: this points again to an area where there must have been unwritten
rules commonly accepted.

¥ See, for example, Gagarin (1986: Ch. 2); also Gagarin on early Greek law above.

49 See Parker’s chapter in this volume.
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Much of this legislation is part of the development of the polis
as a self~conscious, self-governing body that could actively create new
rules for the community. Most of these archaic communities, to be
sure, were run by a privileged elite or aristocracy, and phrases such
as “it has been decided by the polis” (as at Dreros) may not indicate
widely based popular decision making. Rather than a broad popular
movement, many archaic rules may indeed have been attempts by this
elite to ensure their peers would behave. Yet even so, the creation of a
public inscription declaring that it was a polis decision (Dreros), or the
rhetra of the Eleans, or that “It appears good to the Lyttians” to forbid
the acceptance of strangers into the polis must be significant on some
level of an awareness of the possibility of the community making new
laws. Perhaps low literacy rates mattered less, so long as someone could
read the laws who was in a position to object if they were ignored: we
do not need to see them as merely or exclusively symbolic.#' These
early laws were an early and significant manifestation of the polis as
self-governing and self-conscious community. The insistent emphasis
on keeping to the writing in so many of these laws seems to imply a
pious hope that the written rules will somehow straighten matters out.
Similarly, Solon was supposed to have left Athens for ten years, while the
Athenians lived with his laws and could not alter them. If the written
laws were regarded — correctly or not — as being set up forever when
they were first created, they were a major step in the crystalization of
the polis as self-governing community.

The status of written and unwritten law emerged into open de-
bate in Athens in the late fifth century and Athens pledged itself to
use only written law in law courts from 403 onward. This may be read
as an attempt to set her house in order after oligarchy and defeat; it is
interesting that amid so many political changes, written law was clung
to as a talisman for good order. Similarly, the revision of the Athenian
laws, begun in 410, dragged on for six years and resulted in a revised
law code on the wall of the Stoa Basileos and a court case against Nico-
machus (Lysias 30), who was thought to have “erased some laws and
inscribed others.” Much of this is still not completely understood.**
But the revision was, first, probably attempting to bring order to the
Athenian laws and decrees that allowed mutually contradictory rules

41 Contra Whitley’s suggestion that they represented “in a symbolic form that for which the
community as a whole stood” (1997: 660).

42 Clinton (1982), Robertson (1990), Todd (1996), esp. for Nicomachus; most recently,
Carawan (2002).
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to coexist — another example of an attempt to stabilize the polis at-
ter political upheaval by organizing the laws, symbol and bulwark of
political order. Second, the attempt to codify (if that is what it was)
was either dropped or had little effect, because there are no references
in oratory after 399 to the supposedly newly inscribed wall of laws.*
This may have been because the revision brought Athenians face to
face with a fact they did not like to confront: that laws could change
and that the much revered “ancestral laws” might actually be no longer
valid.+

This returns us again to the deep reverence for “the laws” and
in particular for written laws. Aristotle makes numerous remarks on
the question of whether written laws should be changed, the danger of
weakening respect for written laws by changing them needlessly, and
the importance of epieikeia, fairness, or, as often translated, “equity,”
alongside written law (esp. Nicomachean Ethics 1137b), for “customary
laws have more weight and relate to more important matters than writ-
ten” (Politics 1287b). This reminds us that the argument about written
law went on well into the fourth century:* were written laws better
than unwritten? Could a wise man be wiser than the laws (a useful argu-
ment for monarchy, as Aristotle lets on, Politics 1286a10)? How precise
should the written laws be? And when does a jury or magistrate have
to consider questions not covered by the law? The degree to which
epieikeia was used in Athenian courts, as opposed to the written law, has
been much debated.*® It certainly seems that extralegal considerations
not strictly convered by a directly relevant law had some influence in
Athenian courts. But the force of rhetorical appeals to the law are such
that Athenian juries are never openly invited to disregard the nomoi (i.e.,
the written nomoi) altogether — all juries are there to uphold the nomoi
(Carey 1996). Athenians continued to call their laws the “laws of Solon”
despite later additions (e.g., Demosthenes 20.92) and their revision, and
appeals to the intentions of the ancestral lawgiver evidently had great
rhetorical appeal in the fourth century (Thomas 1994), surely indicat-
ing considerable unease about departing from the ancient and ancestral
laws and a deep nostalgia for the single authority of their great lawgiver
Solon.

43 Hansen (1990a: 70—1).

+ Suggested by Todd (1996: 130).

45 See Rhetoric 1 1.7, 1354a—b; 1 13.13, 1373—1374; Politics 1268b 39, 1269a 8ft, 1282b 2,
1286a10.

'S

46 For example, Todd (1993: $8—63), Harris (1994). See also Lanni in this volume.
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Demosthenes (24.139 ff) actually cites as a cautionary and ad-
mirable law a Lokrian law that is elsewhere attributed to the ancient
lawgiver Zaleukos (Polybius 12.16): anyone who wished to propose a
new law had to do so with a halter around his neck. No surprise, then,
that the Locrians had gained only one new law in the past two hundred
years. This exemplifies both the strength and the weakness of written
law in Greece: it gave permanence, stability, and importance, even di-
vine sanction, to the law and yet for that very reason inhibited change
even when there was obvious need for it. Much of the ambivalence in
Greece to written law in relation to unwritten law may have arisen be-
cause written law often promised so much more than it really provided
in practice.
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3: LAW AND RELIGION

Robert Parker

THE REGULATION OF CULT: “SACRED LAWS”

ithin the rubric “law and religion,” a bundle of issues are

united. One of the most important emerges from a frag-

mentary decree passed by the Athenian assembly either in
the 440s or the 420s:

(name lost) proposed. A priestess for Athena Nike . . . shall be
appointed from all Athenian women, and a door shall be built
for the shrine in accord with the specification of Kallikrates.
The leasing officials shall contract out the work in the pry-
tany of Leontis. The priestess shall receive so drachmai and
the legs and skins of public victims. And a temple and a
stone altar shall be built in accord with the specification of
Kallikrates. (ML" 44)

We see here how legislation concerning “the gods” or “the things
of the gods” (these being the nearest Greek equivalents for the untrans-
latable “religion”) was passed in Athens: it went through the people’s
assembly like legislation on any other topic. (The distinction between
“decrees” and “laws” is not, for these purposes, of any importance.) As
far as we know, the principle that decisions on religious matters were
made by the same body or bodies that made secular decisions applied in
all Greek communities and at all periods of Greek history. The character
of the decision-making body and the process would be very different
in a tight oligarchy from what they were in Athens, but nowhere do we

' Abbreviations in this chapter are taken from The Oxford Classical Dictionary, 3rd ed.
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find a separate council or procedure for “the things of the gods” and
them alone.

The fundamental structures of Greek religious life were regulated
and, if necessary, adjusted in this way. At a certain point, for instance,
many east Greek cities decided, probably for financial reasons, to alter
the mode of appointment to the priesthoods of public cults: henceforth
many if not all were to be sold at auction to the highest bidder. It
will have been the citizen assembly that decided in each case on this
very radical disruption of ancestral traditions. Greek religion is often
nowadays characterized as “polis religion,”” religion of the city. The
point of that description is not to deny, which would be absurd, that
individuals sacrificed and made dedications on their own account. It is
rather to bring out the implications in terms of authority and decision
making of the cliché that there was no church in ancient Greece. The
city and its subdivisions aside,’ no human body had power to regulate
religious affairs.

“Human” was added in that last phrase to prepare for an important
qualification.* The gods themselves were often consulted, through their
oracles, about major and indeed minor alterations to traditional practice.
To remain with the topics just mentioned, in the fifth century the
Athenians consulted an oracle, perhaps that of Dodona, about the terms
of eligibility for a second newly established priesthood (that of Bendis)
(IG B 136), and early in the first century B.C. the city of Herakleia
under Latmos similarly asked whether the priesthood of Athena Latmia
should be filled by annual election or offered for sale and held for life
(SEG xl 956 IIa). In Plato’s Republic all decisions of this type were to
be entrusted to Apollo of Delphi (427b—c). Once the advice of the
gods had been sought on such a matter, it was always followed. But the
decision whether to consult an oracle and what precise question to put
to it was made by the citizen assembly. The god merely chose between
the options put to him, both of which must have been tolerable, if not
equally pleasing, to the citizens. There was no opportunity here for a
priestly class to promote an agenda of its own. This was theocracy of
the most controlled and moderate kind.

Modern scholarship is familiar with a class of inscriptions known
as “sacred laws.”’ The term has ancient authority insofar as Greeks

> Under the influence of a seminal study by Sourvinou-Inwood (1990).

3 Or, for the regions of Greece organized by ethnos (“tribe”), “the ethnos and its sub-divisions
aside.”

4 Cf. Garland (1984: 80-1).

3 See Parker (2004). These texts are collected in Sokolowski (1955, 1962, 1969).
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sometimes spoke of “sacred laws” and sometimes even so described
some texts found in the modern collections. But the modern category
is an ill-defined one, and it does not look as if the ancient usage was
any more precise. Many “sacred laws” are indeed true laws, in the sense
of regulations emanating from the citizen assembly or other legislative
body of the city concerned, and backed by its authority. And this is
exactly what the argument thus far would lead one to expect. The city
legislated about the perquisites owed to priests, protection of sanctuaries,
good order at festivals, the sacrifices to be made at public expense,
and so on. But other “sacred laws” are rather what one might call
recommendations for best ritual practice. They seem to be designed
not as a check on potential lawbreakers but as a source of guidance to
those who wish to be pious, to respect local ritual tradition in all its
pernickety particularity. They explain, above all, how to sacrifice in a
given sanctuary and what conditions of purity are required for access
to it: wait a day after sexual intercourse, three days after contact with a
woman in childbed, five days after contact with a corpse. . .. Such texts
normally do not contain sanctions against infraction and probably derive
from local convention rather than specific decisions of the assembly.
Some “sacred laws” combine characteristics of both types. A remarkable
inscription from Iulis on Keos that begins “These are the laws/customs
about the dead” blends measures of social control (restrictions on the
scale of expenditure on funerals, for instance) with rules such as “do not
put a cup under the bier or pour out the water or take the sweepings
to the tomb” (Sokolowski 1969: no. 97).

“IMPIETY”: LAWS AGAINST
RELIGIOUS OFFENCES

We turn now to look more specifically at the sanctions that threatened
religious offenders. The discussion relates almost exclusively to Athens;
it is clear from inscriptions that “temple robbing” and “impiety” were
recognized as categories of offence in many Greek cities, but it is only
in Athens that we can observe the laws in action.

There were at least four religious counts on which one could be
indicted at Athens. “Wrongdoing concerning a festival” as a specific
offence would be all but completely unknown to us but for the chance
that it is the ground of action underlying one of Demosthenes’ finest

6 Cf. MacDowell (1978: 192—202), Todd (1993: 307—15).
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invectives, the Against Meidias (Dem. 21); the rich Meidias hit Demos-
thenes while he was serving as sponsor (choregos) for his tribe’s chorus at
the Dionysia, and the blow inflicted in such circumstances struck not just
Demosthenes but religion itself, the orator pathetically explains (126).
Such charges had normally to be brought before the council and people
by the special procedure known as probole on the day after the festival
(cf. Andoc. 1.111—2). Demosthenes’ speech contains (175—80) a useful
little catalogue of instances, from which it emerges that “wrongdoing
concerning a festival” typically” involved physical violence (perhaps in
the form of distraint in pursuit of a debt) perpetrated during a festival
and could at the limit be punished by a death sentence. The procedure
was designed, therefore, to protect the character of the festival as a spe-
cial time of peace, when even debtors could roam in public without
fear of creditors.

“Theft of sacred money” is an ill-known charge, supposedly
brought in one attested case (Dem. 19.293) against an individual who
was three days late in making a payment to a sacred fund.® There remain
“impiety,” “temple robbing,” and offences concerning sacred olive trees
(unless this last counted as a subclass of one of the others, despite being
tried in a different court from them). The Athenian attitude to their
sacred olive trees can seem like a gnarled old relic of primeval piety:
cases were heard in the venerable court of the Areopagus, and offenders
were originally liable to severe penalties (death, according to Aristotle,
though the attested case mentions only a fine”). But the need to protect
the sacred olives arose only at an identifiable date in the sixth century
when it was decided to offer huge numbers of amphorae full of the
sacred oil as prizes at the Panathenaea, and when in the fourth century
a new system of levying the oil was instituted (not by individual tree
but by estate), such trials ceased to take place (Arist. Ath. Pol. 60.2). A
resource was being protected, as well as a myth.

Of the other charges, impiety, associated as it is with some of the
most famous incidents in Athenian history, has been of much greater
interest to scholars than the little-known temple-robbing.™ But it was
against temple robbers that the greater ferocity of law was directed.
Like the actions for impiety and for harm to sacred olives, the graphe for

7 For a different possibility (a failure, for reasons unclear, to provide sacred crowns) see Dem.
21.218.

8 The only other reference is in Antiphon 2.1.6, which establishes only that the action was
a graphe atimetos.

9 Arist. Ath. Pol. 60.2; Lysias 7.

' For the three attested cases see Todd (1993), 307 n. 19.
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temple robbing could be set in motion by information laid by slaves,
who in the event of a conviction could hope to secure their freedom. It
was perhaps only in relation to religious offences that such power over
their masters was granted to slaves.” And temple robbers shared with
traitors (alone) the severest penalty that the ancient city could inflict,
death or exile aggravated by confiscation of property and denial of the
right of burial in Attica (Xen. Hell. 1.7.22). Unlike impiety, the offence
admitted apparently of no degrees. It is a great lack that we have no case
law to show just what might count as temple robbing and how fiercely
the Athenians acted against minor instances.

Impiety is likely to have had no defined content'?: the law will have
been of the form “if any individual commits impiety, let anyone who
wishes indict him . ..”, and the prosecutor will then have mentioned in
the indictment particular forms of impious behavior:

X does wrong [even in relation to impiety this verb often
occurs, as for instance in the charges against Socrates| because
he has mutilated divine images/ because he has revealed the
Mysteries/ because he has violated this or that sacred law/
because he has associated with a parricide/ because he does
not worship the same gods as the rest of the Athenians but
other, new gods."

Certain forms of behavior were doubtless commonly recognized as
symptoms of impiety, but it will have been open to prosecutors to
try to bring others too under the rubric; as there was no fixed penalty,
offences of very different degrees of gravity could all be treated as impi-
ety. When the Athenian “Amphictyons” on Delos, a resented foreign
presence, were driven out of the temple with blows by a group of Delians
in 376/5, the charge on which the Delians were condemned was one
of impiety." There was a variety of procedures too by which impiety
charges could be introduced (Dem. 22.27). If this line of argument is

" See Harrison (1968), 171, n. 1, with the important restriction proposed by Osborne
(20002). Slave denunciation in ordinary impiety cases (as opposed to the quite exceptional
events of the year 415) is attested by Dem. 25.79.

See Cohen (1991: 203—17).

o

&

The last item in this list refers to the trial of Socrates in 399, the first two to the great scandal
of 415 B.C. (Thuc. 6.27—9, 60—1; Andoc. 1 passim); for the others see Dem. 59.116 (with
the verb “do wrong”), Dem. 22.2. Dem. 59.116 shows that a case brought for violation of
a specific sacred law counted generically as “impiety”’; for another such case see Andoc.
1.113—16.

4 IG II? 1635 (Tod, 2, no. 125), 134—42.
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correct, the question whether, say, to “introduce new gods” to Athens
was illegal turns out to be unanswerable in the form in which it is put:
there was no specific law against “introducing new gods,” but to have
introduced the wrong ones in the wrong circumstances might form an
item in an indictment for impiety.

With introducing new gods there comes into view the issue about
which modern observers of Athens care most, that (to speak anachro-
nistically) of religious toleration and freedom of thought. The stakes are
high, the evidence is open to challenge and debate on many points: this
is a paradigm case where even honest enquirers are liable to depict the
Athens of their wishes or their fears. We are told by ancient sources that
at Athens in the late fifth century a string of intellectuals — Anaxagoras,
Protagoras, Prodikos, even Pericles’ mistress Aspasia — were prosecuted,
and in most cases condemned, for impiety and that one other, Diogenes
of Apollonia, “came close to danger”; the impiety in question is nor-
mally said to have consisted in outrageous claims about the gods con-
tained in their writings. But the evidence for these attacks on philoso-
phers is never contemporary and is often demonstrably unreliable.” The
least ill-attested case is that of Anaxagoras (who thought the sun was
not a god but a stone), and here the sources present the prosecution as a
mode of oblique and politically motivated attack on his patron Pericles
(not that this, given Pericles’ popularity, could explain the attitude of the
jurors who voted to condemn him — if they did). It is fairly certain that,
late in the fourth century, politically motivated accusations of impiety
were brought against the philosophers Theophrastus and Aristotle; their
pro-Macedonian political stance was widely resented, and the formal
charge is likely to have been just a pretext for all concerned, including
jurors. We are also told that shortly before the Peloponnesian war a
seer, Diopeithes, proposed a decree whereby “those who do not ac-
knowledge the divine” or who “teach about the things in the air” were
to be liable to prosecution by the special procedure of eisangelia, pre-
sumably on a charge of impiety. That information is owed to a single
passage in Plutarch (Per. 32.2), but is not otherwise exposed to serious
doubt. And it is certain that the philosopher Socrates was executed for
impiety in 399. Political resentments almost certainly contributed to his

5 The very sceptical study of Dover (1988) is fundamental; for further references on all the
issues here treated see Parker (1996), Ch. 10 and (Theophrastus and Aristotle) 276—7. The
case of the poet Diagoras of Melos is different: he was certainly condemned, but according
to the earliest evidence (Ar. Av. 1071—3 and the ancient commentaries thereto; Lys. 6.17—
18) for mockery and profanation of the Mysteries, not for writings. (See, however, Janko
2001.)

66

Cambridge Collections Online © Cambridge University Press, 2006



LAW AND RELIGION

condemnation, but the formal indictment ran “Socrates does wrong by
not acknowledging the gods the city acknowledges, and introducing
other, new powers. He also does wrong by corrupting the young.”

To pick a path through this boggy landscape, one needs to distin-
guish two questions. If one asks how tolerant of unorthodox teachings
(and cults) Athenian society was in practice, the answer will fluctu-
ate depending on how one judges doubtful cases, but nothing would
justify talk of systematic repression. If one asks whether the Athenians
recognized an ideal of freedom of thought or of religious tolerance,
the answer is unequivocally no: no text suggests that they did, and the
decree of Diopeithes (if historical) and the successful charge against
Socrates show them untroubled by such ideals. Freedom of speech a
I’Athénienne meant the right of the poor man to make his voice heard
alongside that of the rich, not a licence for impious talk."

One was also supposed to worship the gods “in accord with tradi-
tion” (“as modified by decrees of the assembly” we must add, to make
the formula fit known facts), not in one’s own way. There were many
private religious groups in Athens, and doubtless the majority of them
went about their business unmolested. But, if they came to be perceived
as being socially undesirable, the undesirable behavior they encouraged
could be rolled up along with “innovation in religion” in a charge of
impiety against their leader. We know of three such prosecutions in the
fourth century, all brought against women, two of which resulted in
condemnation and execution. (In one “impiety” is not identified as the
charge, but may be confidently inferred.) The prosecutor in one de-
clared (L. Spengel, Rhetores Graeci, 1, 455.8—11): “I have demonstrated
that Phryne is impious; she has led most shameless revels, she is the
introducer of a new god, she has assembled illicit thiasoi of men and
women.” In the other cases, accusations of dealing in magical potions
and inciting slaves against masters also appear. The precise weight of each
individual item in these composite accusations cannot be determined:
would magic-working on its own, for instance, have constituted ground
for an impiety prosecution?’” One notes that all these impious women
were leaders of groups, not isolated individuals. The uncertainties are

16 Todd (1993: 311-12).

'7 For an excellent agnostic discussion see Dickie (2001: 49—54); he stresses the potential
relevance to fourth-century Athens of an Aesopian fable (56 Hausrath) in which a woman
is condemned for magic. See too Jameson (1997), who studies the implications for female
roles in the fourth century, and Collins (2001), who doubts the actionability of spells and
incantations per se.
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frustrating. But it is likely that uncertainty about the possible scope of
impiety was also part of the lived reality of Athens.

Moderns often explain that the reason why the Athenians had no
choice but to strike hard against impiety was that otherwise the wrath
of the angered gods would fall on themselves. The idea finds support
(of course) in Plato, who in his old age had a religious explanation for
everything.™ It is otherwise less often expressed in Athenian sources
than one might have expected; perhaps it was just taken for granted.
A similar explanation, the need to protect the city from pollution, has
often been offered for the enactment of homicide legislation at Athens
in the seventh century and for its continuing form. It is true that the
“involuntary” killer who returned to Athena after a period of exile was
required to undergo purification (Dem. 23.72); to this limited extent
the law gave expression to religious concerns. It is also true that po-
etic texts constantly, and prose texts sometimes, speak of the danger
posed by the polluted killer; the singularity and almost scholasticism,
however, of the one prose text (Antiphon’s Tétralogies) that harps on
the theme obsessively has been well recognised of late.'” Athenians also
often explained the aims and workings of their homicide laws in terms
that are not those of pollution avoidance,*
them except the requirement of purification just mentioned that is best
explained in those terms alone.*'

and there is no feature of

RELIGIOUS FORMS OF LEGAL ACTION:
HEILIGES RECHT

I turn to a different kind of “sacred law,” one translated from the
German this time and in which Law stands not for specific statutes
but for legal order and process. A short book so entitled (Heiliges Rechf)
published in 1920 remains the fundamental point of reference on the
subject indicated by its subtitle, “Investigations on the history of sacral
legal forms in Greece.” Here are studied the religious forms of action,
preeminently the oath, embedded within Greek legal process. The au-
thor, Kurt Latte, understood the phenomenon in several different ways.

8 For example, Laws 910b1—6, cited by Dickie (2001: 329, n. 13) to illustrate ordinary
Athenian attitudes.

' Williams (1993: 189 n. 28): “casuistry, not religion”; Carawan (1998: 192—8).

2% MacDowell (1963: 1-7).

*! See Carawan (1998: 1—167; on pollution especially 17-19).
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At times he sees religion as a chrysalis from which, by a rather mys-
terious process, law emerged. Study of the surviving remains of sacral

2

legal forms gives us, he writes,” a “glimpse of the times when ‘re-

ligion gave men the strength to create for themselves law and state’”
(the embedded quotation is from a chapter contributed by the great
hellenist Wilamowitz to the study of “the most ancient criminal law”
by his father-in-law, the Roman historian Mommsen). In this mood
he emphasizes the unshaken, unquestioning piety of primeval times:
men feared the gods, it seems, before they learnt to fear the law. This
approach bespeaks its origin in nineteenth-century evolutionism and
has been duly criticized. But it is only one element and not the most
prominent in Latte’s understanding. More important to Latte was the
problematic status of law in societies lacking strong central authority and
power of enforcement. In such conditions, the challenge for legal forms
was to win recognition of their legitimacy by all parties to a dispute; and
an oath might have an authority that a judge’s simple fiat lacked. Sacral
forms are not an inevitable expression of the piety of the age, but a
kind of default option where more compelling modes of proot and en-
forcement are lacking. Latte would, for instance, have been very happy
to see the role of the ordeal in the European Middle Ages explained
through the absence of strong central political authority, not through
superstition.>3

The point of this argument is not to bleed the religious content out
of the sacral forms, but to stress that their greater or lesser prominence
in different ages is not a simple function of the piety or impiety of
the times. It must always have been obvious to everybody that, as the
philosopher Xenophanes was to note, an “oath challenge between an
impious and a pious man is not on equal terms, but just as if a strong man
were to challenge a weak one to strike or be struck” (Arist. Rhet. 13772
18—21); the art of “cheating by oaths” was already known to Homer.**
The oath was never supposed to be a perfect instrument, but it might be
the best available. Men had recourse to oaths not in blind faith but after
canny and cautious negotiation; we might reapply to the early Greeks

** Latte (1920: 4).

23 See Brown (1982). But contrast Murray (1978: 10). Strubbe (1991: 40—1) notes that curses
gain in prominence “in circumstances or places or periods in which human law is vitiated
by its powerlessness, unsteadiness, partiality, or even absence” and gives references from
several cultures.

** Od. 19.395f. In Ptolemaic Egypt, oaths had a substantial role in arbitration procedures: the
writer of a papyrus petition (SB 4638.16) complains that his opponent planned to “drench
[i.e., swindle] him by oath” (6pkw &mikAUCe) before arbitrators.
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Peter Brown’s identification of “the vast bedrock of cunning with which
mediaeval men actually faced and manipulated the supernatural in their
affairs.”?

Yet one handled the supernatural with immense care because it was
powerful. Few swore false oaths lightly, whether in the eighth century or
the fourth. Let us hear the speech put into the mouth of a client’s wife by
Lysias, that master in the depiction of character and, we must suppose,
of credible speech. At a family council she supposedly arraigned her
own father “When (Diodotos, her husband) sailed out, you received
five talents as a deposit for safe keeping from him. About this I am
willing to bring both my children by Diodotos and those borne to me
later wherever you say and to swear. But I am not so desperate or so mad
for money as to commit perjury by my children before I die” (Lysias
32.13). Like so many oaths alluded to in Attic forensic oratory, this one
was never in fact sworn (because of “the vast bedrock of cunning,”
oaths were usually offered only in circumstance where it would have
been disadvantageous for opponents to accept), but had it been, the
whole company would have gone to a temple, and the woman would
have taken in her hands, or stood on, portions of the flesh of a sacrificial
animal in order to invoke “evil destruction” on herself and the children
who stood at her side should she swear false, all this before the eyes of
many people, some of whom knew the true facts.2® Perjury was both
very easy and very hard.

Generalized talk of this kind about oaths and perjury, however, may
mislead. One of the strengths of Latte was the precision with which he
distinguished situation from situation and oath from oath. The Gortyn
Code is (along with related texts from the same city) the most important
single source, and several possibilities appear. A procedural passage of
central importance runs, “Whatever it has been prescribed that the judge
shall judge in accord with witnesses or on the basis of an oath of denial,
he shall judge as has been prescribed; about other matters he shall judge
by oath with reference to the pleas” (xi. 26—31). Three possibilities are
envisaged, settlement by witnesses, by oath of denial, and by judgment.
The character of “witnessing” at Gortyn is discussed in John Davies’
chapter in this volume.?” In the majority of certain cases, witnesses at
Gortyn were the precursors to our witnesses to a signature, not to our
witnesses to a street accident or crime: they attested not events that they

> Brown (1982: 315).
26 On oath procedures see in brief Burkert (1985: 250—4); also Casabona (1966: 220-5).
*7 See also Gagarin (1989).
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chanced to have been present at, but the due performance of procedures
which they were specifically summoned to observe. Or neighbors might
be called to attest matters of general knowledge in a vicinity. But a few
instances of chance witnessing have, it seems, to be accepted; and once
some are accepted, the door is open. An example of a case to be settled
“in accord with witnesses” is a dispute over ownership of a slave. If one
party and one only has the support of a witness (to the act of purchase?),
that party prevails (1.18—21). We note that in such instances the witness
is not said to be on oath; in a society where such things mattered hugely,
it surely follows*® that he was not.

Judgment “in accord with an oath of denial” refers to an oath by
one party to the case that is granted probatory force. The party with
the right to swear is identified through the expression “more entitled
to the oath”??; usually it is the defendant (the Greek word &mopvuut
often used in this context contains the separatory prefix &mwo, giving the
sense “to swear away”’), and such oaths are often called “purgatory oaths”
from the name of a similar practice known from early Germanic law,
Reinigungseid.?° If, for instance, a slave disappears who has been pledged
by A as security for money lent to him by B, A must swear that he
was not responsible for the disappearance himself or in association with
another and has no knowledge of the slave’s whereabouts; otherwise he
must pay the value of the slave®' (the common “swear or pay” option).
This example also shows that the form of the oath was not left to the
swearer to choose, but prescribed in each instance. As far as the court was
concerned, an oath of this type settled the case. In the example chosen
the oath was in fact one of denial®* (“I had nothing to do with it”), but
other oaths occur that are not of this form (e.g., “we oftered this woman’s
separated husband the opportunity to rear this child, and he refused it,”
Code 1ii.49—52, cf. iv.6—8) and yet have the same crucial function of
settling a disputed point once and for all. The section on rape ends by
saying that if raped the indoor slave-girl is “more entitled to the oath”

28 Gagarin (1989: 49) disputes this.

29 For a slightly different view of this formula see John Davies’ article in this volume. Headlam
(1892—1893) in a classic article attempted to dissociate the oaths indicated by this expression
from true purgatory oaths, and his distinction is taken over by Willetts (1967: 33). But
oaths of this type too have probatory force, as for instance in iii. 49—51, iv. 6—8.

3% For Egypt cf. the supposed code of king Bokchoris in Diod. 1.79.1, with Seidl (1929: 65,
72).

3 IC iv. 47 = van Effenterre/Ruzé (1995—1996), 11, no. 26. For “swear or pay” see Latte
(1920: 18).

32 So also very clearly, in the Gortyn Code, iii.5—9, xi.48.
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(11.15—16). The provision is difficult because no similar right has been
assigned to the raped free woman, but whatever precisely one supposes
the slave girl to have been entitled to swear (that she had been raped?
that she was a virgin when raped? that the attack occurred by night?)
this is certainly a case of a decisive oath sworn on the side of the plaintiff,
not the defendant. And this concept, that of the “action-deciding” oath,
seems to be the crucial one; the purgatory oath is just one especially
frequent form.

Witnesses, as we have noted, normally testified unsworn; but they
sometimes joined with a party to the case in an oath. Dramatically, if
a man was seized in adultery and claimed to have been entrapped, the
captor was required “in a case of fifty staters and more [there were dif-
ferential ransoms according to the status of the adulterer| to swear along
with four others, each one invoking curses on himself, that they had
caught him committing adultery and had not lured him” (ii.36—45).%
The text does not use the word witnesses here of the “four others,” but
what is envisaged must surely be persons brought along by the suspi-
cious husband to capture the adulterer in the act, as in Lysias 1.23—24.
Witnesses had to swear in this case because this was in effect a reinforced
action-deciding oath. According to the most widely accepted view,3*
a difficult passage runs as follows: “let the relevant witnesses give testi-
mony. Once they have testified, let the judge rule that the plaintiftf and
his witnesses shall swear, and so gain the sum without multiplication”
(1x.36—40). That is to say, a certain group of witnesses are required to
swear an action-deciding oath along with the party they supported not
before but after giving their testimony. If this is correct, the point of the
oath was not to confirm the truth of the testimony as a guide to judg-
ment, but visibly to expose the witnesses to religious danger if it was
false.

The third of the three forms of procedure at Gortyn was that
where the judge was required to “judge by oath in accord with the
pleas.” The judge’s role was not then simply to supervise automatic,
action-deciding procedures: he sometimes also had to judge. And the
responsibility was terrible. Its nature emerges from a passage treating the
division of household goods after marital breakdown. “If a third party

3 Two oaths mentioned in the previous paragraph (iii.49—s2, iv.6—8) were also joint sworn.

3 That of Latte (1920: 10—11); cf. van Effenterre/Ruzé (1995—1996: II, no. 45). An alterna-
tive translation, which substitutes “but if they refuse” for “once they have testified,” was
generally accepted before Latte and is still championed by Maffi (1983: 157—61). The verb
can bear either meaning; Gortynian usage of the conjunction £ favors “once” (Willetts
1967: 67).
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joins (with the wife) in removing (goods), he shall pay ten staters and
twice the value of what the judge swears he joined in removing” (1i1.12—106).
Swearing and judging are not, therefore, two processes but one. The
judge does not swear to judge justly and then opine that the third party
joined in removing goods worth, as it might be, three staters; he swears
that the third party removed goods worth three staters. If he has been
misled by false testimony, the religious guilt is none the less his.

Latte explained the sum of these procedures by the need to make
the intrusion of the court into the litigants’ affairs acceptable. The judge
may reach an automatic verdict in accord with the formal testimony
of witnesses; a fixed rule may transfer the moral burden of swearing
an action-deciding oath onto one of the plaintiffs (and his witnesses);
where neither of these automatic procedures applies, the judge engages
himself by the most powerful pledge available to him not just for his
good intentions but also for the literal truth of his verdict. The sit-
uation becomes a little more complicated if we allow (against Latte)
that witnessing at Gortyn was not always of a formal and uncontrover-
sial character. If a verdict was issued “in accord with witnesses” who
claimed to speak as observers of controversial facts, it was surely needful,
according to Latte’s rationale, either for these witnesses to incur religious
risk through swearing an oath to the truth of their testimony or for the
judge who chose to trust them to back his judgment with an oath. Our
evidence fails us here; no detail of procedure in just these circumstances
survives. But very probably such an oath was indeed required.

The developed formalism of Gortynian law is unparallelled else-
where in Greece. Purgatory oaths are found quite often, but nowhere
else are they a prescribed part of state legal procedure. An obscure frag-
ment of Solon suggests that they may once have been at Athens, but
by the time we have reliable evidence we find only “oath-challenges”
issued by one party to a dispute. Because it was normally in a spirit of
rhetorical jousting that such challenges were made, they were seldom
to our knowledge taken up; voluntary challenges are anyway a different
thing from the fixed procedures of Gortyn.* In other states we hear of
purgatory oaths in private or semiprivate contexts, within a phratry at
Delphi (in the form “swear or pay”) or quite often in connection with

¥ See Harrison (1971: 130—3); Mirhady (1991b), who thinks purgatory oaths may have had
a real role in arbitration procedures, and Gagarin (1997), who stresses the elements of
rhetoric. On the fragment of Solon (F42 Ruschenbusch ap. Bekker, Anecdota Graeca 1.
242, 20—2), see Latte (1920: 24—5) and Gagarin (1997: 127). On the various forms of oath
see further Gagarin on early Greek law in this volume.
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private deposits or loans.3* For conclusive oaths by prosecutors (for oaths
are surely what is at issue, though this is not explicitly said) we have only
Aristotle’s account of what he judges an absurd archaic survival in homi-
cide procedures at Kyme (Pol. 1269a 1—3): “if the prosecutor provides
a certain number of his own kinsmen as witnesses, then the defendant
is found guilty of the killing.” These Kymaean kinsmen are, inciden-
tally, the closest available parallel for the “Oath-helpers” (Eideshelfer) of
early Germanic law; for in other instances of group swearing, such as
some from Gortyn mentioned earlier, the co-jurors, though their mere
number was undeniably important, were certainly or probably not mere
supporters of the principal but also witnesses to relevant facts.’’

The main form of prescribed oath-swearing at Athens was quite
different.® Both parties to every case swore, whereas at Gortyn the
“more entitled to the oath” system seems to have been designed to avoid
the clash of conflicting oaths, and they swore as a way of introducing
the case, not of resolving it. In homicide cases the oaths were of famed
solemnity — they were taken “standing over the cut pieces of a boar, a
ram and a bull, slaughtered by the proper persons on the proper days”
(Dem. 23.67), and the oath was to the fact: “he killed” countered by
“I did not kill” (e.g., Ant. 6.16). In homicide cases alone witnesses too
swore, again to their “sure knowledge” that the defendant had, or had
not, killed (Ant. 1.8, 28). In other cases only the parties swore, again
to the fact (Pollux 8.55). (Jurors, however, had only to swear to judge
in accord with the laws.) Here, too, we are dealing with formalism (a
formalism that perhaps turned into a formality), but one different from
the Gortynian. Latte called these preliminary oaths “trial-grounding”:
neither party could be expected, he argued, to allow the validity of
the other’s challenge to a trial (or rejection of that challenge) unless
validated by oath; the oaths permitted a trial in lieu of a brawl. (The
logical consequence that every trial entailed perjury by one party or
the other was noted disapprovingly by Plato, Laws 948d.) After the

% Buck (1955), no. 52, C 25—9, D 22—5, and, for example, Hdt. 6.86.5. For their role in

arbitration in Ptolemaic Egypt (a continuation of earlier practice) see Seidl (1969: 62—74).
For their role in popular justice in the Roman period see Chaniotis (1997: 371 n. 100),
who cites inter alia Babrius, Fable 2; Petzl (1994: no. 34); note too Diodorus 11.89.5—6.

37 So Latte (1920: 29 n. 2 and 31 n. 9), modifying Meister (1908). The context of the
important provision for oath-swearing by a family group in ICiv 51 = van Effenterre/Ruzé
(1995—1996), 11, no. 13 is lost. The precise role even of Germanic Eideshelfer appears to be
controversial (Scheyhing 1971).

3% See Harrison (1971: 99—100); MacDowell (1963: 9o—100); Carawan (1988: 138—43).
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verdict in a murder case, the victor was required to “touch the cut
pieces and swear that those who cast their vote for him voted for what
was true and just, and that he had spoken no falsehood; he should
invoke destruction on himself and his household if this were not so, but
pray for many blessings for the jurors” (Aeschines 2.87). This is a most
intriguing form, a squaring of the circle. At Gortyn, if the judge judged
“in accord with the pleas” and not by formal criteria, he had to take
the full responsibility for the verdict on himself. The Athenian juror
exercised freedom of judgment while passing the religious danger back
onto one of the contending parties.

We turn from procedure to penalties. If Heiliges Recht was neces-
sary because of the weakness of secular tribunals, it is not surprising if
sacral forms appear in the penalties that they sought to inflict; for the
courts’ power of enforcement was very slight. (All tribunals were secular,
although let us note in passing a famous inscription of the fifth century
from Mantinea that records, obscurely, a verdict passed by “the judges
and the goddess” (Athena Alea) against a list of men: the charge was
of committing murder within the goddess’ temple, and the consequent
recourse to an oracle to discover the goddess’” verdict was quite excep-
tional.?) In archaic Rome, outlawry could take the form, through the
so-called leges sacratae, of declaring the offender “sacred” (in no good
sense) to a god whom he had offended. Latte detected traces of a similar
penal consecration in certain archaic texts from Elis. We follow him
into this difficult territory only in a footnote*®; for, even if some form
of penal consecration did exist in the holy land of Elis, in Greece as a
whole a declaration of outlawry normally took a simple secular form

3 Thiir Taeuber (1994: no. 8) (with a full discussion).

49 Latte so interpreted (1) a sixth-century inscription that specified that anyone who per-
formed seizure against a particular favored friend of the Eleans was to “go away to Zeus”
(van Effenterre/Ruzé 1995—1996: I no. 21); (2) a fourth-century text (Buck 1955: no. 65)
that he takes to permit the “consecration” of a class of offenders, whereas a sixth- or fifth-
century text (van Effenterre/Ruzé 1995—-1996: I no. 23, Buck 1955: no. 61) forbids the
“consecration” (same verb) of a particular favored individual (or category). For other views
see Buck (1955: 260) and Casabona (1966: 26—8), who gives the verb a difterent basic sense
(“sacrifice against” rather than “consecrate”). A further remarkable text from Elis is a treaty
of the early fifth century (?): “The covenant for the Anaitoi and the Metapioi (two un-
known communities, probably from the neighborhood of Elis). Friendship for fifty years.
Whichever side fails to keep it firm, let the proxenoi and the seers drive them from the
altar, should they break the oath. The priests of Olympia are to decide” [van Effenterre/
Ruzé 1995—1996: I no. s1 (with a change in the sentence division)]. The power here
accorded to the priests and other religious officials to intervene in the disputes of two
communities is most singular.
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such as “let him die without recompense.”*" Two better attested forms
of sacralized sanction are the sacred fine and the curse. The sacred fine
payable to a named deity was the normal form for a fine in archaic
and even classical Greece. Where the whole property of an exiled or
executed person was forfeit, it too went to a god. Sacred fines appear
to have been irrevocable, but a more crucial factor may have been that
archaic Greek cities lacked, as it seems, even the concept of a “public”
as opposed to a sacred treasury. Windfall profits were disposed of im-
mediately, either by use on a public project or by simple distribution
among the citizens**; if they were to be kept, it had to be through
consecration.

A sacral form of pervasive occurrence is the curse. We have already
encountered its importance in judicial procedure; for what gave force to
every oath sworn in a court was the conditional self-cursing (usually in
fact “self and offspring”) that it contained. Communities too had their
curses. The most vivid comes from Teos on the coast of Asia Minor
early in the fifth century. It begins as follows:

Anyone who should make destructive drugs (or “spells”)
against the Teians as a community or against an individual,
may that man and his family perish. Anyone who should by
any craft or device prevent the bringing in of corn to Teian
territory by sea or by land or should send it away once im-
ported, may that man and his family perish.

There follow curses against anyone who establishes or exercises a form
of monarchic rule in Teos, who betrays Teian territory, who engages in
brigandage or piracy or supports brigands or pirates, who plots any ill
against Teos; also against any magistrate who fails to pronounce these
curses on three stated occasions during the year and against any indi-
vidual who damages the inscription on which the curses are recorded.

A new version was published in 1981 that reflects the close ties
between Teos and her settlement Abdera in Thrace and gives a new
curse formula: “may that man and his family perish out of Teos and
Abdera and Teian territory.”+?

+ See Youni (2001).

42 The verb used for “confiscate” in a Locrian inscription of the early fifth century (ML 20 =
van Eftenterre/Ruzé 1995-1996: I no. 43, line 44) means literally “eat property.” Cf. Latte
(1948), and on fines Latte (1920: 48—61).

43 See van Effenterre/Ruzé [1995—1996): I no. 104 (=ML 30) and (new version) no. 105].
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Similar public curses are known in many Greek cities, persisting
well down into the Hellenistic period. Always they were directed against
offences held to be particularly threatening to the general well-being.*4
Individual decrees could be reinforced in the same way. What relation
exists between such curses and secular justice? Sometimes one finds a
decree that threatens offenders both with a specified penalty and with
a curse.® Latte saw such a combination as indicating a loss of faith in
the unaided power of the curse; the curse sanctions attached to public
decrees in the Hellenistic period were for him meaningless formulae.
But it is inconceivable that the Teians would simply have left traitors, for
instance, to be punished by the gods. Those guilty of such offences of-
ten incurred permanent exile, confiscation of property, even a symbolic
annihilation of their whole place in the community through destruc-
tion of their house.*® There is no incompatibility, no tension, between
threatening the same offender with both punishments and curses. There
may well have been Teian decrees that specified that traitors were both
to be outlawed and to be made targets in the annual ritual of public
cursing. But the curse is the more comprehensive instrument, because
it reaches out to the offender even prior to detection. And the rit-
ual of public cursing conveyed a powerful statement about collective
values.

The general tenor of Latte’s presentation was evolutionary. The
story of the Greeks’ dealings with Heiliges Recht is the story of how they
ceased to need it; and this was progress. Yet he ended with a remarkable
example of the use of sacral forms that, unknown in the archaic period,
emerged in the fifth or fourth century, became very common in the
following centuries, and persisted until late in the Roman empire. This
was sacral manumission.*” There were two broad ways to release a slave
in Greece, the civic and the sacral. The choice between the two (there
were also mixed forms) was roughly one by region. Civic manumission

44 See Latte (1920: 68—77); Parker (1983: 193—6).

4 E.g., Syll3 364.30—32 (Ephesus, early third century); Latte (1920: 76).

46 See Connor (1985). The expression “may that man and his family perish out of Teos and
Abdera and Teian territory” in the second copy of the Teian curses may in fact be thought
to presuppose exile, though one must agree with Latte (1920: 69 n. 21) that a curse is not
a piece of secular legislation in disguised form; any human punishment threatening the

target of a curse will have had to be imposed by separate legislation.
4

3

There is no up-to-date synthesis, but valuable partial studies include Hopkins and Roscoe
(1978) for Delphi, Ricl (1995) for Phrygia, Darmezin (1999) for central Greece, and Youni
(2000: 54—120), for Macedonia. Particularly important is the study of a large new dossier
from Macedonia in Petsas et al. (2000). For a difterent postclassical phenomenon touched
on by Latte see Chaniotis (1995).
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was performed (normally against payment by the ex-slave to his master)
by proclamation and registration. Sacral manumission in turn had two
subforms, again normally divided by region and sometimes occurring
in a mixture. One is illustrated, for instance, by the following inscription
of the beginning of the second century B.c. from Lebadeia in Boeotia*®:

God. Good luck. In the archonship of Astias among the
Boeotians and of Dorkon at Lebadeia, Doilos son of Iraneos
consecrates his own servant Andrikos to Zeus Basileus and
to Trophonios to be sacred, remaining with his (Dorkon’s)
mother Athanodora for ten years, as his father left instruc-
tions. If Athanodora is still alive, Andrikos shall pay the
sum written in the will. If anything happens to Athanodora,
Andrikos shall remain for the rest of the term with Doilos,
and thereafter let him be sacred, not belonging to anybody
in any respect. It shall not be permitted to anybody to en-
slave Andrikos. Andrikos shall serve at the sacrifices of these
gods.

Doilos consecrates his slave to Zeus Basileus and Trophonios. The con-
secration is not to take effect immediately; Andrikos must perform slave
services for another ten years to identified owners. Such “staying with”
or postponed freedom clauses are an extremely frequent, though not a
necessary, feature of these documents; they remind us, as does the refer-
ence to a payment by Andrikos, not to mistake these usually prudential
transactions on the part of owners for acts of charity. Thereafter the
dedication becomes real, and Andrikos is to be “sacred, not belonging
to anybody in any respect.” What the individual document does not
reveal, but is quite clear from study of the ensemble of such texts, is
that Andrikos has not exchanged a human master for a divine one. He
is not to become in any significant sense a sacred slave, but a free man,
and the point of declaring him “sacred” is precisely to discourage all
efforts to reenslave him. Several comparable texts specify that anyone
who makes the attempt is to be liable to a charge of “theft of sacred
objects.” It is true that he is bound to render assistance at sacrifices to

# G VII 3083 = Darmezin (1999: no. 13).

49 Darmerzin (1999: 190). The situation is not altered by the fact that the term sacred slave
(hierodoulos) is in fact sometimes used of the status acquired by persons liberated by
consecration.
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his two divine patrons, but that requirement is almost unique in texts of
this date; in texts of the imperial period from Macedonia and Phrygia a
similar obligation to help “on the customary days” is often imposed,*°
but such occasional service at festivals that the ex-slave would probably
have attended anyway was no serious derogation from his or her free-
dom (except freedom of residence). Shorter texts that seem to imply
the same institution of “manumission by consecration” first appear in
Laconia in the late fifth century.

The other subform of sacred manumission is first attested later and
is known above all from an enormous dossier of texts from Delphi. The
essential principles are the same, except that here the ex-owner does
not consecrate but “sells” the slave to the god; the purchase price is in
fact provided not by the god but by the slave, who here too is buying
his freedom. Religious obligations to the new divine master are never
mentioned. In these contexts, consecration and sale amount to almost
the same thing. In both cases we are dealing with a legal fiction whereby
the ex-slave becomes “sacred” not primarily to serve the god, but as a
form of protection. Individuals from whom property had been stolen
sometimes consecrated what they had lost to a god for a somewhat
similar reason, to turn the thief’s offence into a form of sacrilege.”'

[t is interesting that at Athens in the fourth century slaves se-
cured freedom by a process that is not perfectly understood but that
again involved a legal fiction (their victory in a sham dike apostasion)
and had a religious element, the requirement to dedicate a phiale worth
100 drachmai to Athena as a kind of registration.’> What this prolif-
eration of legal fictions underlines is the extreme precariousness of the
ex-slave’s position, the constant threat of reinslavement, and the need
to improvise whatever protection could be devised. The rise of sacral
manumission refutes the evolutionary and progressivist strand in Latte’s
interpretation of Heiliges Recht, but provides powerful support for the
other strand, that which saw sacral forms as discharging functions that
at the date in question could be discharged in no other way.

3% Occasional cases exist of free children being dedicated by their parents to similar service.
Where sacral manumission does have religious obligations attached to it, it is plausible,
with Hatzopoulos (1994: 116—22), to detect the influence of a preexisting custom of this
character.

' But there are many interesting complications: see Ogden (1999: 37—44).

32 Lewis (1959: 237-8), with references. For compulsory dedications by the manumitted in
Macedonia see Hatzopoulos (1994: 103, 110—11).
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How important then was the relation between religion and law in ar-
chaic Greece? The question is too broadly formulated to admit of an
answer; one aim of this chapter has in fact been to show how it divides
into a series of subquestions that are largely separate. But let us, in con-
clusion, evoke the spectre that always haunts discussions of this topic,
that of the great Victorian legal historian Sir Henry Maine. For Maine,
the spheres of law, religion, and morality in what he called “early” le-
gal systems were intricately intertwined. (He did not, however, argue,
as has often been supposed, for the historical priority of religion over
law. %) “There is no system of recorded law,” he writes, “literally from
China to Peru, which when it first emerges into notice, is not seen to
be entangled with religious ritual and observance” and “the severance
of law from morality, and of religion from law” belongs “very distinctly
to the later stages of mental progress.”>

Some of the phenomena that we have studied conflict with im-
portant arguments used by Maine in support of that case. Where, for
instance, Maine supposed the first lawyers to have been priests, we
have seen that in Greece most “sacred laws,” including those relating
to priesthoods, were in fact ratified by citizen assemblies; an intercon-
nection of sacred and civic is indeed observable, but not of the type
postulated by Maine. The role of a sacral form of procedure, the oath,
in the Gortyn code does not reinforce Maine’s case either (or only in a
different sense), for the substantive rules of that code are not religious
in character. A full set of the “laws of Solon” would certainly have con-
tained many that related to festivals and sacrifices and sacred property,
because these were matters of public concern and public expenditure;
but we have seen reason to think that many areas of “ritual best prac-
tice” were regulated not by the laws of Solon or by their equivalent
elsewhere, but by unenforced local tradition.

Thus far then the blurring of spheres postulated by Maine is not
to be detected in Greece. As for the complicated issue of the relation
of law to “morality” (i.e., social rules), we can note in brief that some,
but not all, of the strongest social obligations were legally enforced: to
neglect one’s aged parents while still alive was actually illegal, whereas

33 On this error see Hoebel (1954: 258); Diamond (1935), which is very critical of Maine;
also Daube (1947: 62 n. 2).

3% Maine (1883: 5) and (1861: 14); Maine (1861: Ch. 1) and (1883: Chs. 1 and 2) are the main
relevant discussions.
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to deny them cult after death was, it seems, merely disgraceful. Yet a
Mainean perspective is genuinely enlightening in at least one area, that
of the funerary legislation of archaic Greek states. The remarkable “laws
about the dead” of Iulis on Keos mentioned above might almost have
been drafted to illustrate Maine’s “entanglement” of law with “religious
ritual and observance.”

81

Cambridge Collections Online © Cambridge University Press, 2006



4: EARLY GREEK LAW!'

Michael Gagarin

f we take law to be a society’s established means of settling disputes

among its members peacefully, then law exists to some degree

in most communities, and early Greece is no exception. Well-
established procedures for dispute settlement are evident in our earliest
literary texts, the poems of Homer and Hesiod, which were probably
put in writing around 700 B.C.E., and several other works composed
during the next two centuries support the epic description of dispute
settlement. In addition, the earliest surviving legal inscriptions — texts
of laws inscribed mostly on stone — have been dated to ca. 650, a date
that coincides roughly with the dates given by later Greek authors for
the earliest Greek lawgivers. By the fifth century individual Greek cities
had well-established legal systems of their own, and from at least two
of these, Athens and Gortyn (on the island of Crete), enough evidence
survives from the fifth and fourth centuries that we can study them in
some detail,” but in this chapter I will confine myself to the period from
700 to ca. 450.3

LEGAL PROCEDURE

I begin with procedure, for which our evidence is fullest. Homer and
Hesiod show that settling disputes (judging) was a common activity

This chapter covers some of the same ground as Gagarin (1986), where the reader may find
more extensive discussion of much of the evidence. However, the present essay has a rather
different focus; it treats only selected pieces of evidence and raises issues not considered in
that work.

w

Some would include Sparta in this group; see MacDowell (1986).

In this volume the laws of Gortyn are also discussed by Davies, and some of the procedural
issues I discuss are also treated by Parker.

82

Cambridge Collections Online © Cambridge University Press, 2006



EARLY GREEK LAw

around 700.* For example, Sarpedon is described as “he who protected
Lycia with his dispute-settling (dikai) and his strength” (Iliad 16.542),
and when Odysseus waits for the whirlpool Charybdis to regurgitate
the remnants of his makeshift raft, the pieces finally appear “late, at the
time when a man gets up from the agora [the public gathering place]| to
return home for dinner after deciding (krinein) many disputes brought
by young men secking settlements (dikazomenon)” (Odyssey 12.440).
Settling disputes is evidently a primary task of a Homeric king, and
when the god Hephaestus creates a panorama of the universe on the
new shield he makes for Achilles, he represents human activity in three
places — a city at peace, a city at war, and a rural scene — and he gives
the peaceful city only two scenes, a wedding and a trial.

This famous trial scene (Iliad 18.497—508) shows two disputants
seeking a settlement before a group of elders assembled in a public space
on a solemn occasion:

Meanwhile a crowd gathered in the agora where a dispute

had arisen: two men contended over the blood price

for a man who had died. One swore he had paid everything,

and made a public declaration. The other refused to accept
anything. 500

Both were eager to put an end to their dispute at the hands of an
umpire (istor).

People were speaking on both sides, and both had supporters;

but the heralds restrained them. The old men

took seats on hewn stones in a sacred circle;

they held in their hands the scepters of heralds who raise their
voices. 505

Then the two men rushed before them, and the elders in turn
gave their judgments (dikazein).

In the middle there lay two talents of gold

as a gift for the one among them who would speak his judgment
(dike) most straightly (ithuntata).

Whatever the precise issue at stake here,® it is clear that the two
disputants are both seeking a settlement and have thus initiated the

4 The Homeric poems are set in the time of the Trojan War (ca. 1200), but the social
institutions portrayed in them must represent those of a later period.

5 The main possibilities are (a) the amount of the blood price, (b) whether it has been paid
(or paid in full), or (c) whether the victim’s relatives are required to accept it. There is a
vast quantity of scholarly literature on this scene; for several different approaches, see Wolff
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process (so1). The fact that the killer speaks first does not mean that
he is the “plaintiff” in the sense that he alone requested the trial;®
rather, when both disputants seek a settlement, then either one may
speak first.” Here both disputants are eagerly seeking a settlement and
are clearly acting voluntarily (though undoubtedly under pressure from
family, friends, and others). Each has his crowd of supporters (502),
who vocally make their views known. There are elements of ritual in
the scene, including the circle of stones where the elders sit and the
scepter each takes as he rises in turn to speak (505—6). The amount of
gold (5s07-8) is probably not large enough to be the blood price; most
scholars take it as a prize for the elder whose judgment is accepted as
best. We are not told how and by whom it is decided which elder speaks
the straightest judgment, but in my view the most likely method is a
general consensus of the community.®

Two other epic scenes show a similar procedure at work. First,
Hesiod describes how the gift of the Muses, which is the ability to
speak eloquently, can cause a king (basileus) to be highly honored by the
people (Theogony 84—92):

All the people

behold him, sorting out (diakrinein) the rules (themistes)

in straight settlements (itheiai dikai). And he, speaking surely,

quickly and skillfully puts an end to even a great dispute.

Therefore there are intelligent kings, in order that

in the agora they may restore matters for people who have suffered
harm,

(1946: 34—49), Gagarin (1986: 26—33), Thiir (1996a: 66—9), and Cantarella (2002b). I try
to focus here on points not in dispute.

o

This is the theory of Wolft (loc. cit.), who argues (despite the acknowledged implication
of verse so1) that the first speaker, the killer, brings the case because he is seeking the
community’s protection against the relatives of the victim, who are employing the tra-
ditional method of self-help; if the relatives had refused to accept a trial, the community
would have protected the killer indefinitely. But Wolff fails to appreciate the force of iéobnv
(“were eager to,” so1), which indicates that both not only agreed to the trial but wanted it.
Another difficulty is that his interpretation requires a “public authority” (1946: 49), which
would have extended or withdrawn its protection over a disputant if one of them refused
to participate in the trial. There is no sign of such an authority in Homer or elsewhere in
early Greece.

~

In the Hymn to Hermes, Hermes and Apollo together bring their dispute to Zeus; Hermes
is the first to suggest they go to Zeus but Apollo speaks first. In Eumenides, both Orestes
and the Furies ask Athena to decide their dispute (Eu. 235—43, 431—5, 467—9); Orestes is
the first to request a trial but the Furies speak first (583).

8 Larsen (1947).
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easily, persuading them with gentle words.

And as he comes to the hearing, the people honor him as a god

with gentle reverence, and he is conspicuous among those
assembled.

Here the king’s ability to speak, specifically in the context of set-
tling disputes, is of utmost importance if he is to persuade the dis-
putants — and also the members of the community who are present — to
accept his settlement. For this reason a king needs the gift of the Muses
as much as a poet does (Theogony 94—103)

A similar process is evident in the story of Deioces, the first king of
the Medes (Herodotus 1.96—100). There is little, if any, historical truth
in the story, but it illustrates Herodotus’ and his contemporaries’ under-
standing of the early (sixth-century) procedure for dispute settlement.
Before Deioces, Herodotus says, the Medes lived scattered in small vil-
lages, in one of which Deioces judged disputes brought to him by the
villagers. He was so good at this that he gained a wide reputation for
justice (dikaiosyne), and soon everyone from the whole region would
only bring their disputes to him. In this way he gained a monopoly over
dispute settlement. One day, however, he abruptly stopped hearing dis-
putes. As a result, violence and lawlessness broke out everywhere. In
desperation the Medes decided they needed a king, and naturally they
chose Deioces. He promptly restored law and order — but of a very
different kind: he received complaints from litigants in writing, decided
them in private, and returned his judgments in writing.

The story makes it clear that in the beginning, the settlement
process was initiated by the disputants themselves, who apparently could
take their disputes to anyone they wished for settlement. A judge’s
success in this system depended on his ability to satisfy his customers
by producing settlements that were perceived as just, that is, that were
acceptable to both sides and probably also were seen as fair by other
members of the community. To gain his monopoly, Deioces must have
excelled at this, and he must, therefore, have had the ability not just to
devise acceptable settlements but to persuade both litigants to accept
them.

Each of the three scenes just discussed has a diftferent focus and pur-
pose and conveys only selected details appropriate to that purpose, but
they all provide evidence of the same general judicial process, and other
scenes that I shall not consider here confirm many of these details.® The

9 Gagarin (1986: 19—50).
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process begins with the disputants themselves seeking a settlement; when
a third party proposes a settlement without the disputants requesting it,
he is more likely to fail, as when Nestor tries unsuccesstully to end
the dispute between Achilles and Agamemnon (Iliad 1.245-84). Other
features of the process reflected in these scenes and others are that it
is a public process, regularly attended by many other members of the
community. It takes place in a public place, often the agora, and involves
a considerable amount of speaking on the part of everyone, disputants,
judges, and the community. There may be a single judge or several; these
may be kings or elders or other respected members of the community,
but they are apparently not professional judges. And, as the Greeks ap-
pear to have been a fairly contentious people, the process is a relatively
common one. Even the legendary king Minos in the underworld is
portrayed as settling disputes for the dead souls who crowd around him
(Odyssey 11.568—71).

THE JUDICIAL DECISION

There is no indication in any of the scenes described above that a judge
or judges were restricted in the kinds of settlements they could pro-
pose, but some scholars have argued nonetheless that such restrictions
existed. The strongest proponent of restrictions on the judicial decision
is Thiir,"® who argues that the settlement (dike) each elder proposed
had to take the form of an oath to be sworn by one of the disputants,
which would then decide the issue conclusively. Thiir argues that even
if the original issue was a simple question of fact (whether A paid B), it
must have grown more complex (e.g., whether some of the animals that
formed the payment were sick). In such disputes it would be possible to
propose a wide variety of complex oaths, and thus, Thiir argues, first the
disputants each proposed an oath as part of their plea, and then each el-
der proposed an oath in turn. The crowd then decided which proposed
oath was the fairest and the disputant on whom the winning oath was
imposed either swore the oath and won the case or declined to swear
it and lost. The outcome was guaranteed by a divine “witness” (istor),
the deity or deities by whom the oath was sworn. “Neither voluntary
arbitration nor control of self-help by police power was the principle of

' Most fully in Thiir (1996a: see esp. 66—9) for the shield scene. I present some counter
arguments in Gagarin (1997).
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early Greek dispute settlement, rather control by supernatural means,
by the imposition of decisive oaths” (Thiir 1996a: 69).

More likely, in my view, is that early Greek procedure resembled
the process we find in some preliterate societies, such as the Tiv in
northern Nigeria (Bohannan 1957), where debate and dialogue grad-
ually lead to sorting out and resolving the issue, to the satisfaction, or
at least the acquiescence, of all concerned. In such cases, even sim-
ple questions of fact (for example, whether A took something from B)
generally turn out to be just one part of a more complex set of issues
(e.g., whether B previously took something from A or injured A or a
member of A’s family in some other matter, etc.). Thus even if Homer’s
disputants initially argued over a simple question of fact," it is likely
that other issues soon entered into the debate and that a considerable
variety of proposals for settlements were thus possible.

This dispute about the judicial decision ultimately concerns the
nature of early Greek law as a whole: did it depend on “control by
supernatural means” (Thiir) or on more rational, human procedures?™
As Thir is aware, in the shield scene Homer says nothing about the
content of the elders’ proposals, never mentions oaths, and in his brief
report on the content of the disputants’ pleas he gives no hint that
either mentioned an oath. Oaths can be introduced into the shield
scene only by analogy with other scenes, and for this Thiir relies on
the dispute between Menelaus and Antilochus after the chariot race in
Iliad 23.5

During this race, Antilochus had used a bold but risky maneuver
to pass Menelaus on the turn and had come in second, with Menelaus
third. When Antilochus steps up to receive the prize for second place
(a mare), Menelaus objects: he claims that his own horses were much

" In my view Homer does not provide enough information for us to determine the precise
issue. For one possibility, see Gagarin (1986: 31—3).

> For another perspective, see Parker in this volume.

3 Thiir also draws on fifth-century laws from Gortyn (see Davies in this volume), where
dikazein is used four times (twice in the Great Code) when the judgment involves a decisive
oath imposed on one of the litigants (Gagarin 1997: 126—7). But in these laws dikazein is
in fact used of any judgment specified by law, including those that involve no automatic
proof. For instance, at the beginning of the Code (1.2—7), if someone has seized someone
before a trial, the judge must condemn him (kata-dikazein) to a specified fine and must
give judgment (dikazein) that he release the person within three days. Thus dikazein by
itself means only “pronounce judgment”; it specifies no particular means by which that
judgment was reached. Maffi (2003) argues (unconvincingly, in my view) for an even
larger role for oaths in determining verdicts at Gortyn.
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faster and appeals to his colleagues for help: “Come then, Argive leaders
and men of counsel: judge (dikazein) between the two of us now, and
without favor” (23.573—4). But he then changes course: “Or rather, I
myself will give judgment (dikazein), and I think no other man of the
Danaans can call it in question, for it will be straight (ithys)” (579—80).
He then asks Antilochus to take his whip, lay his hand on his horses, and
swear by Poseidon that “you did not intentionally hinder my chariot
by a trick (dolos)” (585). In an eloquent response (586—95) Antilochus
ignores the proposed oath, indirectly admits to unspecified failings, and
so as not to lose favor with Menelaus or the gods, ofters him the mare
and anything else he might want. Menelaus relents, gives the mare back
to Antilochus, and the two are reconciled (though each continues to
speak of the mare as his own).

In this scene, the Argive leaders never speak, so we do not know
what judgments they would have proposed. But because Menelaus’s pro-
posed judgment asks Antilochus to swear an oath, Thiir argues (1996a:
66) that the other leaders would have formulated oaths too. But this is
mere speculation, and I see no reason to conclude that because dikazein
once (and only once) in Homer designates a judgment that consists of
an oath, in other passages it must always, or even sometimes, designate
a similar judgment. In some disputes, an oath might provide a good
means for resolving the issue but surely in some cases it would not. It is
far more likely, then, that dikazein means “propose a judgment,” which
may or may not take the form of an oath.™

Thiir also fails to distinguish clearly between imposed oaths and
oath-challenges, which are common in classical Athenian law (Mirhady
1991b)." An oath may be imposed by a judge on one of the litigants,
often the accused (the so-called exculpatory oath). If he swears the oath,
he is automatically absolved of the crime. In the Gortyn code (3.5-9),
for example, a woman accused of taking her ex-husband’s possessions
during a divorce must swear an oath of denial, and then she can keep
the property. An oath-challenge, on the other hand, is proposed by one
litigant, who either asks his opponent to swear a specific oath or offers
to swear one himself. It is implied that if the opponent agrees to the
proposed oath, the oath will be sworn, and this will settle the case, or at
least some issue in the case. If, however, the opponent refuses to accept

4 See Talamanca (1979).
5 For our purposes we may ignore the widespread use of oaths of confirmation, with which
a litigant, witness, judge, or juror confirms that his statement or judgment is true or just.

88

Cambridge Collections Online © Cambridge University Press, 2006



EARLY GREEK LAw

the proposed oath (as he almost always does), the proposer may cite this
refusal as evidence of his opponent’s guilt.

Thiir treats Menelaus’ proposal to Antilochus in Iliad 23 as an
imposed oath because Menelaus is acting as a judge and refers to his
own proposal as a judgment (dikazein). But Menelaus has no special
authority to judge his own case and cannot impose a decisive oath on
his opponent, though to the extent that his proposal is considered fair by
others, Antilochus would be under pressure to accept it. His proposed
judgment is in fact an oath-challenge, and Antilochus responds to it only
indirectly. Other examples of oath-challenges in early literature include
Hermes in the Hymn to Hermes (274—5) and the Furies in Aeschylus’
Eumenides (429—32), who complain that Orestes will not swear the oath
they request (that he did not kill his mother). All these literary oath-
challenges form part of verbal exchanges between the disputants, just like
the oath-challenges in Athenian forensic discourse. By contrast, early
literature provides no example of an imposed oath. And even at Gortyn
imposed oaths are rare and are used only for relatively minor issues.™
Authority may at times be said to rest with the gods, but the authority
of the Homeric gods is often questionable, and when the Homeric
Greeks did wish to put something in their hands, they typically did so
by drawing lots. Even when the gods themselves judge a dispute, they
do not impose an oath."

In support of his view, Thiir cites evidence from early Babylonia,
where imposed oaths were common (Thiir 1996a: 70). This raises the
possibility, he suggests, either of Oriental influence on Greek law or (be-
cause there is no evidence of such influence) that Greek law, like early
Germanic law, was an “independent parallel development.” In this ap-
proach Thiir follows Wolft (see also Gernet 1951) in seeking to elucidate
early Greek law by means of the so-called comparative method. “The
comparative method, which rests on the established fact that in matters
legal the human mind is so constructed as to seek similar solutions for

16 Gagarin (1997: 126—7). Note that at Gortyn whenever no means of judgment is specified,

the judge can decide freely: “Whenever it is written that the judge shall judge either
according to witnesses or by an oath of denial, he is to judge as is written; but in other
matters he shall swear an oath himself and then decide according to the pleas” (11.26—31).

7 Hera accuses Zeus of judging in secret by favoring Thetis and her son Achilles (II. 1.542).
She later tells Athena they should let Zeus judge between the Greeks and Trojans however
he wishes (Il. 8.431). And Odysseus tells how he won the arms of Achilles in a contest that
the children of Troy and Athena judged (Od. 11.547). In every case the verb is dikazein,
and nowhere is an imposed oath even remotely likely.
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similar situations under analogous conditions, needs no justification”
(Wolff 1946: 35, my italics). This assertion may have occasioned little
dissent in Wolfts day, but since then, belief in universal patterns of
human social development has largely vanished.™

Medieval European laws do make frequent use of automatic
proofs — oaths, ordeals, and trial by combat — that are imposed on one
or both litigants, and Near Eastern laws make similar use of oaths and
ordeals. In these processes a separate test that has no direct connection
with the facts of the case produces a clear decision, when one party
either passes the test (often by surviving), thereby winning the case, or
fails it and loses. The justification for these proofs (sometimes called “ir-
rational”) is that the “hand of God” is at work so that the test will truly
separate the guilty from the innocent." In Greek law, however, ordeals
and combat are unknown®°® and decisive oaths are rare.>’ At Athens no
oath is mentioned in the surviving text of Draco’s law, no decisive oath
is found in the remnants of Solon’s laws,** and imposed oaths have no
place in classical Athenian law. The Greeks could use decisive judicial
oaths if they wished, but they rarely did. We may conclude that from
the beginning early Greek legal procedure made less use of automatic

22

proofs and relied more on rational argument and free decision making
on the part of judges than did other comparable legal systems.

For those who like comparison, I would still suggest that dispute settlement in African
societies is more enlightening for early Greek law than ancient Near Eastern or early
Germanic law (Gagarin 1986: 4—5 and passim — see index s.v. “preliterate societies”).

' The context and use of these proofs in medieval law is more complex than my simple

description may imply; see Brown (1982), van Caenegem (1991: 71—114).
2/

o

Latte (1920: ) cites the messenger in Antigone (264—7) as evidence for early ordeals (“"We
were ready to take molten lead in our hands and walk through fire and swear oaths to
the gods that we did not do the deed, etc.”). This may refer to means by which a master
tested a slave, but there is no hint of them in any Greek legal procedure. For combat, the
duel between Paris and Menelaus in Iliad 3 is sometimes cited, but this too is outside of
any legal context.

n

An example outside Gortyn is an early-fifth-century law on property at Halicarnassus
(Meiggs and Lewis (1969) 32, 22—28 = van Effenterre and Ruzé (1995-1996) 1.19, Koerner
(1993) 84), which says that if after a certain time someone lays claim to a property, the
person in possession of the property has only to swear an oath and the claim will be
rejected.

Oaths are mentioned in F1sb (= Lysias 10.17) and F42 (= Bekker, Anecdota Graeca 1.242,
20—2). The first of these may mean “let him swear by Apollo and give surety,” but the
archaic language is subject to different interpretations (Hillgruber 1988: 71). The second

22

reports that Solon told both litigants to swear an oath if they had no contract or witnesses;
even if this oath was imposed, it cannot be decisive if both litigants swore (see Gagarin

1997: 127-8).
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SUBSTANTIVE LAW, WRITTEN LEGISLATION

Early judicial procedure was an entirely oral process. Even after writ-
ing was introduced into Greece, perhaps around 800,* it played no
significant role in legal procedure until the fourth century, when wit-
ness testimony, along with other documents, began to be introduced in
court in written form. Substantive law (such as it was) also remained
unwritten for more than a century after the introduction of writing.
Homer and Hesiod speak of kings and others knowing themistes — tradi-
tional rules and customs — that came from the gods and were the basis
for judicial settlements, and these rules are invoked in various contexts.
For example, in trying to persuade Achilles to soften his anger against
Agamemnon, Ajax says (Iliad 9.632—36): “a person accepts the blood-
price from the killer of his brother or his dead son, and the killer pays
a large compensation and remains in his land, and the person’s heart
and anger are curbed, when he has received the blood-price.” Similarly,
Hesiod’s advice in Works and Days includes such rules as
be seized” (320). Judges and litigants certainly were familiar with these
traditional norms and could rely on them explicitly or implicitly in a

wealth is not to

trial, but I would classify these rules as customs or norms, not laws.**
The Greeks began to write laws around 650. The earliest surviving
legal inscription is from Dreros in Crete (see Gagarin 1986: 81—2), and
during the next century, laws were inscribed all over Crete (especially
at Gortyn) and the rest of Greece. These inscriptions confirm the tra-
dition that the first lawgivers in different cities began their work in the
mid seventh century, although it seems that the large-scale legislation
attributed to some of these lawgivers was relatively rare.?> Despite the
fragmentary state of many of these inscriptions, we can see that early
legislation covered many areas of law, including (to use modern classi-
fications) constitutional law, family, inheritance, property, criminal law,
religious law, and others. These laws were inscribed, mostly on stone
though less durable materials like bronze and wood were also used, and
were displayed prominently in public areas, often in or near a temple
or sanctuary. This location may have conveyed the sense that the laws

?3 Greeks in the late Bronze Age (ca. 1400—1200) wrote using a syllabic script, Linear B,
unrelated to the later alphabet. This script then died out, and the alphabet was a separate
invention.

*+ T leave aside here the difficult questions of what law is and whether or to what extent law
depends on writing; see Gagarin (1986: esp. 9—12), and Thomas’s chapter in this volume.

*5 Solon of Athens may have been the earliest to enact an extensive set of laws (early
sixth century); see Gagarin (1986: s1—80), Holkeskamp (1999).
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had divine authority but they were not “religious” laws such as, say,
the collections of laws in the Old Testament (see Parker in this volume).
Unlike many Near Eastern law codes, Greek legislation was meant to
be used in actual litigation.?® Even the earliest inscriptions make some
effort to organize provisions in ways that are useful to users (e.g., by
grouping together provisions on the same subject) and to incorporate
other physical and stylistic features that make the laws easier to read.
Probably few people could read easily at the time, but in my view,
those who were likely to find themselves involved in litigation probably
could read these texts.?” In addition, the monumental nature especially
of large collections like the Gortyn Code and their location in a public
(sometimes religious) place would have conveyed the impression of au-
thority and communal power that would be crucial to the enforcement
of legislation at a time when other enforcement measures were weak or
nonexistent.

Writing down laws on relatively permanent materials and display-
ing them in public had several important eftects. First, it marked certain
rules as separate from the community’s traditional rules and customs, so
that they could be identified as a separate class — laws. Second, it con-
veyed a sense of the stability and permanence of these rules, including
those small details (especially of procedure) that could easily be lost or
altered in oral transmission. Third, it assured that the laws were available
to the members of the community — not to all members, given the fairly
low degree of literacy at the time, but probably to most of those who
regularly participated in public affairs and would be likely to be involved
in litigation. Fourth, it conveyed the idea that these rules were a single
body (“what was written”) with special authority, and the stories about
one original lawgiver, even if distorted or false, reinforced the sense that
a community’s laws were a unified body of authoritative rules. Fifth, it
implied or affirmed that these rules were backed by the authoritative
political body that caused them to be enacted and written.*® In essence,
then, writing created the idea of law — henceforth a law would be any
rule that belonged to this special body of written rules backed by the
authority of the polis.

26 See Roth (2000), Gagarin on unity in this volume.

*7 W. Harris’s (1989) minimalist conclusions about early literacy are often accepted, but even
his view, which is probably too restrictive, does not exclude the possibility that the laws
were intended to be read.

8 The law from Dreros mentioned above begins, “the following was pleasing to the polis”
(i.e., “the polis approved the following”).
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The sheer quantity of inscribed legislation in Greece is striking.
The inscriptions discovered to date probably constitute only a small
fraction of all archaic legislation,? but even they show that the Greeks
devoted considerable time and resources to this activity. It is also striking
that the vast majority of public inscriptions during the period 650—500
are laws. Indeed, legislation so dominates the inscriptional output of this
period that expressions for writing, such as fo graphos (“the written”) or
ta gegrammena (“the things written”), are regularly used together with
other special names (thesmos and rhetra) to designate laws.3° And almost
no judicial texts other than laws were inscribed during this period.
Archaic Greece was thus unusual, if not unique, among premodern
legal systems in both the large amount of legislation it wrote and the
virtual absence of writing for other legal matters.? The Greeks, in other
words, were very concerned to provide written rules for bringing cases
to court and to make these rules clear and accessible to those members
of the community who would be likely to use them, but the litigation
that arose from these written rule in fact required little or no ability to
read or write.

CONCLUSION

In my chapter on unity (in this volume) I argue that Greek judicial
procedure during the archaic period possessed certain general char-
acteristics that distinguish it from procedure in most other early legal
systems. Litigants in Greece presented their disputes to a judge or judges
in an open, public space. The process was to a certain extent a ritual
performance but it had little of the formalism that characterizes many
other early legal systems. Verdicts were generally reached freely by the
judge(s) rather than by formal procedures or automatic proofs, such as
oath-swearing. And the large quantity of written legislation in archaic

*9 Almost none of the early legislation of Zaleucus, Solon, et al., reported in the literary

tradition survives. We do not know whether the exceptionally large number of laws from

Gortyn reflects a fondness for legislation (or for inscribing legislation on stone) or is the

result of chance discovery or other factors.

Thus, when the Gortyn Code says to do something “as is written,” it means “according

to the law” (e.g., 12.1—4).

3 The one other community that may be similar is early Rome, around the time of the
Twelve Tables. Unfortunately, despite this fascinating (mostly fragmentary) document, we
know little about law at this time. Later, written legislation appears to be less important in
Rome than in Greece, but other kinds of legal texts (responsa, formulae, legis actiones) soon
begin to be put in writing.
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Greece was intended to be accessible to and used by those engaged
in (or potentially engaged in) disputes. At the same time, writing was
almost entirely absent from procedure, which remained an oral process.
Taken together, these two aspects of early Greek law — written
legislation and oral procedure — form an unusual combination, unlikely
to be the result of influence from some other legal system. Rather,
I would suggest, both aspects exemplify the Greek tradition of open,
public debate and discussion among a large segment of the commu-
nity. Even a “king” in Homer or Hesiod does not have the absolute
power of monarchs in other ancient societies. Both authors, in fact,
regularly speak of a plurality of kings, and these kings often meet with
councils that comprise a larger segment of the community. From the
beginning, Greek law shows this Greek tendency toward openness and
public debate that some (e.g., Lloyd 1979) have seen as the root of Greek
intellectual achievements. And as it developed during the archaic pe-
riod, Greek law maintained this productive combination of fixed, stable,
written legislation together with an oral, dynamic process for settling
disputes that will persist in Athens right through the classical period.
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S: LAW AND ORATORY AT ATHENS

S. C. Todd

INTRODUCTION

he late fifth century at Athens marks an important change in

the nature of the historical record. It is not so much that earlier

forms of evidence disappear — indeed, the rise of what is often

called “radical” democracy after ca. 460 B.C. sees an exponential increase

in the number of surviving inscriptions, though these are often of less

significance as legal sources than might have been anticipated’ — but that

they are joined from ca. 420 by a new type of literary text, which has

come to dominate modern study of the Athenian legal system: lawcourt

speeches, which purport to present a record of what was said by one
(or occasionally both) of the parties performing at a trial.

My brief in this chapter is to use the medium of the speeches to

introduce the study of fourth-century Athenian law, which forms the

subject of the next two sections of the volume. But to focus simply

This is partly because a significant proportion of public inscriptions deal with issues of
administration such as public accounts, rather than issues of law. (For the paradoxical role
played by written law at Athens, see n. 5 below.) In addition, one of the commonest forms
of legislative inscription comprises honorary decrees, which are collectively interesting as
evidence both for the process of legislation and for the workings of Athenian politics,
but individually tell us little about the law itself. Contrast, for instance, Gortyn (Davies in
this volume), where by far the largest surviving inscription is a major compilation of legal
statutes.

Y

The balance between prosecution and defence speeches is roughly equal: of ca. 110 sur-
viving lawcourt orations in total (see below), Rubinstein below, p. 133 with n. 10, lists
twenty-nine public and thirty-one private prosecution speeches, but there is in some cases
room for debate as to the appropriate classification. Only twice do we have the leading
speech delivered on both sides: see n. 32 below. The question of how far the speeches may
have been revised after the trial is discussed at n. 38 below.
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on the status of these texts as historical evidence may be too narrow
a perspective. Athenian lawcourt speeches reflect a system of proce-
dural law in which the respective roles played by performers and by
hearers within a trial are very different from those found in modern
jurisdictions, whether in common-law countries such as England and
the United States or in civil-law systems such as those of Continental
Europe. In this respect the Athenian system is difterent also, it would
appear, from what we see reflected in earlier texts such as the Shield of
Achilles in Iliad 18, where most scholars agree that even though the ini-
tiative may come from the litigants who plead their cases, nevertheless it
is the elders of the community sitting as judges who seem to be respon-
sible for arguing out a solution for which they need to secure popular
consent.’ In Athens by contrast, as we shall see, it is the litigants who are
represented not simply as initiators but as the primary speakers and who
present the court with their own (often tendentious) interpretations of
the law. There is no independent judge to offer legal rulings, and the
jury’s verdict is rendered by majority vote with no formal opportunity
to discuss the case: this is presumably because (unlike Homeric elders) an
Athenian court possesses a level of institutional authority which means
that it does not need to seek the consent of the community by giving
reasons for its judgment.

Speeches therefore are significant not only because they are our
primary source of historical evidence, but more importantly because of
the central role that they will have played in the Athenians’ own ex-
perience of litigation: hence the priority given to legal procedure over
substantive law in the organization of this volume.* In addition, the
fact that the speeches are themselves in some sense literary represen-
tations of what were originally oral performances raises a wide range
of further questions: for instance, about the continuing réle of oral-
ity within the law;’ about the function of rhetoric, performance and

3 Thus, e.g., Gagarin, above, pp. 83—84. The procedural system at Gortyn is not entirely
clear, but judicial officials in the papyri from Greco-Roman Egypt seem to play a much
more interventionist role than at Athens.

IS

The idea that procedure is the key to substantive law is argued more broadly by, e.g., Todd
(1993). Cf. also Rubinstein in this volume, who sees choice of procedure as a significant
factor in determining the nature of a speaker’s arguments.

5%

It is something of a paradox that a society such as classical Athens, which could in certain
contexts regard written law as the basis of democracy (Euripides, Suppliants, 430—4, quoted
and discussed by Thomas, above, p. 42), nevertheless operated a system in which legal
statutes played a relatively minor réle as sources of law (thus Yunis, below, pp. 194—7). It
is worth noting here the fact that ancient rhetorical theorists classified laws as a form of
evidence, cf. n. 34 below.
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narrative; and more generally about the relationship between law and
literature.’

The speeches that survive today are those attributed in antiquity
to a group of ten writers known as the Attic Orators.” The canoniza-
tion of ten such writers is not firmly attested until the first and second
centuries A.D.,* but may have been the work of earlier scholars in the
Hellenistic period,? selecting their favored authors on the basis presum-
ably of perceived literary quality. The authors that comprise the canon
fall into two chronological groups: the earlier orators, Antiphon, An-
docides, Lysias, Isocrates, and Isaeus (active from ca. 420 to ca. 360,
though Isocrates survived until 338); and the later orators, Aeschines,
Lycurgus, Demosthenes, Hyperides, and Dinarchus (the first four of
them broadly contemporaries, whereas Dinarchus alone survived the
Macedonian abolition of the democracy in 322)."° To describe them as
Attic (i.e., Athenian) Orators is perhaps something of a misnomer, be-
cause only seven of them were Athenian citizens (the exceptions being
Lysias, Isaeus, and Dinarchus): what unites them is that all were based
at Athens and that only one of their surviving speeches (Isocrates 19)
was composed for a trial outside Athenian jurisdiction.

LOGOGRAPHY

It is worth pausing here to reflect on the significance of the fact that
three of the ten canonical orators were metics (noncitizens resident at

© See the chapters in this voume by Yunis on rhetoric and by Wallace and Allen on comedy
and tragedy respectively.
The question of survival, and the way in which this may distort the historical record, is

~

discussed further below, pp. 102—6.

w©

Caecilius of Calacte (first century A.D.) wrote a lost treatise On the Distinctive Style (charakter)
of the Ten Orators which at first sight implies that ten was already the canonical number, but
it has been suggested that Caecilius was himself the inventor of the canon for polemical
reasons (thus Worthington 1994, with full refs.). Certainly his contemporary Dionysius
of Halicarnassus (On the Ancient Orators, §4) proclaims an intention to write essays about
six leading orators and justifies his failure to discuss other orators by mentioning not just
our ten but various other writers now lost (Isaeus, §§19—20). From a slightly later period,
however, there survives a Lexicon to the Ten Orators by Harpocration, itself a valuable source
for the content of lost speeches, and a set of Lives of the Ten Orators, wrongly attributed
to the second-century biographer Plutarch, which combines useful information with
significant error and confusion.

The case for this earlier date is set out most fully by Smith (1995: e.g., 76—7).

©

The order given here is that of Pseudo-Plutarch (see n. 8 above) and is broadly
though not entirely chronological. For the numbers of surviving speeches, see below,
pp. 102—6.
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Athens), and as such were unable to take any direct part in Athenian
public life. Only citizen adult males were members of the Athenian
Assembly, so a metic orator had no right to speak there. The legal
capacity of metics in a lawcourt is admittedly less certain: they could
apparently serve as witnesses and could certainly sue and be sued in
private cases and probably also in certain public ones. We do know,
however, that a metic was legally obliged to register the name of a
citizen as his prostates (“patron” or “guardian”)," and many scholars
believe that in at least some categories of case a metic litigant would
normally be represented by the prostates speaking on his behalf."

At first sight it is paradoxical that metic speechwriters could attain
prominence within the context of a system that blocked them from the
most prominent avenues of public speaking, but the key to this para-
dox is the custom of logography or unofficial ghostwriting. Athenian
lawcourts frowned on professionalism at all levels, as can be seen for
instance in the way that the majority of cases were judged by a large
body of dikastai.’® This term is often translated “jurors,” but the point
is that Athens had no judges in our sense. Instead, the dikastai gave their
verdict, and where appropriate passed sentence, on the basis of a sim-
ple majority vote: this took place, as has already been noted, without
judicial direction and with no formal opportunity for discussion.

An underlying assumption of the Athenian legal system was that
just as the dikastai are collectively competent to decide the law, so an
individual litigant ought to be competent to plead his case in person,
whether as defendant or as plaintift. (It is worth emphasizing here that
the vast majority of prosecutions even in public cases were brought by
individual citizens in their own name rather than by public officials.)™
It was not illegal to invite others to speak on your behalf, and one of the
contributors to this volume has rightly emphasized in another context
the extent of coordination and teamwork between litigants and their

A small number of metics were granted special privileges (e.g., the right to own land or
to be exempt from the metic tax), and the obligation to have a prostates may have been
suspended in such circumstances.

o

The two leading cases here are Lys. 12 and Lys. frag. Hippotherses, which are both discussed
in Todd (1993: 198 with n. 46). Also relevant is the phrasing of the indictment at the start
of Dinarchus’ lost speech Against Proxenos, which may suggest that Dinarchus himself
delivered the speech.

Numbers were large (in private cases 200—400; in public cases normally 500 but occasion-
ally multiples of that number): they were made up of volunteers aged over 30, selected at
random in the early morning for a single day’s hearing.

On the significance of this point, see Rubinstein, below, pp. 130—1.
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sunegoroi (lit. “fellow speakers”),” but there does seem to have been
a sense that a sunegoros ought not to be a paid advocate. What went
on behind the scenes, however, was harder to monitor, and this is the
context in which men like Lysias or Dinarchus made it their task to
ghostwrite speeches for the benefit of clients who would then deliver
them in their own person.™

By no means all ten of the canonical orators operated primarily
as logographers. One of the most frequently noted features of Athenian
politics in the second half of the fourth century is a growing tendency
toward specialization between military leaders on the one hand and
public speakers on the other, and the later orators in particular tended
to take full advantage of this. Both Demosthenes and Aeschines, for
instance, were members of the embassy to Macedon which negotiated
the Peace of Philokrates in 346, and the resulting combination of per-
sonal rivalry and policy disagreement dominated Athens’ policy toward
Macedon for the following decade, as reflected in a string of lawcourt
cases in which they sought personally to destroy each other’s careers.
Hyperides similarly served on a number of embassies and played a lead-
ing part in the diplomatic buildup to Athens’ failed attempt to secure
independence from Macedon following Alexander’s death (the Lamian
War of 323/2). Lycurgus was effectively in charge of Athenian finances
for much of the decade around 330, and is indeed primarily respon-
sible for transforming Athens’ system of public finance into that of a
Hellenistic polis: as a political prosecutor, his readiness to seek the death
penalty became notorious.

None of the early orators had such a distinguished public career,
though this may not have been for want of trying in the case of Ando-
cides, who spent much of his life attempting to live down the part that
he seems to have played as a young man in the politico-religious scandals
of 415. But for two of them at least a reluctance to speak in public appears
to have been a matter of personal choice: Antiphon was notoriously a
backroom fixer, whose earliest active participation in politics (at the age
of about 70) led to his execution as one of the leaders of the oligarchic

% See Rubinstein (2000). Note the care taken by litigants to explain that their relationship
with prominent sunégoroi is personal rather than financial (e.g., Dem. 59.14—15), or by the
sunegoroi to explain why it is that the litigant cannot reasonably be expected to deliver the
main speech on his own behalf (e.g., Dem. 36.1).

' There is dispute among scholars as to how far such a speech would be written entirely by
the logographer (the majority position, for which see Usher 1976, with which I broadly
concur) and how far there may have been collaboration on the part of at least some litigants
(the view of Dover 1968b, supported most recently by Lambert 2002).
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coup of 411; Isocrates, who had a reputation as a poor speaker, devoted
himself to pamphleteering, pedagogy, and political theory."”

Logography, however, was clearly a professional business, although
we know virtually nothing about the level of fees that it commanded.
As befits its nonformal status, it had something of a shady reputation, at
least in certain circles. A number of the surviving orators, including for
instance Andocides, Aeschines, and possibly Lycurgus, were rhetorical
amateurs in the sense that they are not known to have written speeches
for anybody else to deliver, and Aeschines in particular takes great delight
in attacking Demosthenes as a logographer; correspondingly, Demos-
thenes as a would-be political leader, and perhaps also Isocrates as an
educationalist, were evidently keen to live down their earlier career as
logographic orators.™ But there is no trace of any shame being felt by
those who did not aspire to a public career (including of course the
three metic orators, Lysias, Isaeus, and Dinarchus) — nor indeed in the
surviving portions of Hyperides, though the loss of much of his work
renders the inference here less than secure.”

PATTERNS OF SURVIVAL

The Attic Orators, or more specifically those among this group who
worked professionally as logographers, were prolific writers. Pseudo-
Plutarch gives figures for the numbers of speeches attributed to all except
Andocides (who, like the other amateurs, seems to have written only a
few); and he often adds further details, such as the number of these that
were regarded as genuine works of an orator in the opinion either of
Caecilius or of Dionysius.*° In total, his numbers add up to more than

7 Thuc., 8.68.1—2 (Antiphon); for Isocrates, see Dion.Hal., Isoc., §1, and Pseudo-Plutarch,
Life of Isocrates, 837as—10 (though the latter is clearly wrong in believing that Isoc. 15 was
delivered in court).

Dem. 19.246—250, responding to Aesch. 1.94 (a criticism repeated at Aesch. 2.180 and
3.173). In Isocrates’ case it is the orator’s family (in the person of his son Aphareus) who
is said to have denied his father’s authorship of the early forensic speeches attributed to
him (Dion. Hal., Isoc. §18).

Antiphon does defend his having written speeches for other people, possibly against
criticisms that he did so for financial motives (On the Revolution, frag. 1, lines 14—22: this
is suggested by the standard reading kad 65 éxépSaivov “that I benefited” at lines 19—20,
though Maidment’s kai 16 €'éképSauvov “that the Four Hundred benefited” would suggest
that the alleged motives were political), but it was not until the end of his career that he
came out as a public figure.

1

°

For Pseudo-Plutarch, Caecilius, and Dionysius, see n. 8 above. The question of whether
particular speeches were written by the orator to whom they are attributed is one that
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770, including just under 550 that were held to be genuine. Of these,
only about 150 survive today, with roughly 110 of these relating directly
to lawcourt trials.>’ But the quantities ascribed to individual authors
and the rates of survival vary considerably. To Lysias, for instance, he
attributes no fewer than 425, while noting that Dionysius and Caecilius
agreed that the genuine number was either 230 or 233: but only 31
of these 425 survive in medieval manuscripts, plus three others that
are included in modern editions on the basis of substantial but partial
quotation by Dionysius himself, though we do possess the titles and
sometimes some fragments of about 140 others.

The question arises, why particular speeches have or have not sur-
vived. As a general rule, it is safe to say that the really famous orators
stood in one sense the best but in another sense the worst chances. In the
case of Demosthenes, for instance, the number of surviving speeches
very nearly matches the total number attributed by Pseudo-Plutarch
(59 of 65). But there is clear evidence that the prestige of Demosthenes’
name (and possibly also therefore that of other orators) has attracted at
least some work written by other people. Any process of canonization
encourages misattribution, and there is general consensus among schol-
ars that seven speeches attributed to Demosthenes but dealing with liti-
gation that involves his lesser-known contemporary Apollodorus, son of
the ex-slave banker Pasion, are mostly if not all the work of Apollodorus
himself.>*

Chance, however, is likely to have played a significant role in the
survival of other texts. Hyperides, for instance, seems to have been

attracted a lot of attention from scholars particularly in the late nineteenth and early
twentieth centuries. More recent scholars, however, have tended to focus more on the
value of the speeches for the historian, for whom authenticity in the sense of authorship
is usually less important than authenticity of occasion (i.e. how far the speech that we
possess represents what was actually said in court). There is, as we shall see at n. 38 below,
room for dispute about the extent of post-trial revision, but very few of the speeches are
contested in the sense that there is serious doubt as to whether they derive from a real

trial.
2

These are the so-called “forensic” speeches. The bulk of the remainder comprise seventeen
speeches in the corpus of Demosthenes, which are “symbouleutic” or “demegoric” (i.e.,
written for a deliberative body, usually the Assembly), and fifteen speeches of Isocrates,
which later rhetorical theorists classified as “epideictic” (“written for display,” a rather
heterogeneous group that includes some substantial political pamphlets in the form of
speeches).

N
N

See now the extensive treatment by Trevett (1992). The speeches in question are Dem.
45, 46, 49, 50, 52, 53, and 59. This is a rather different question from that of collaborative
authorship, for which see n. 16 above.

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

among the more highly regarded of the Ten Orators in antiquity,3
and yet none of his speeches survived in medieval manuscripts, though
substantial chunks of six have been identified on papyri since 1800.
But perhaps most interesting in this regard are the cases of Antiphon
and Isaeus on the one hand, and of Lysias on the other. Antiphon
and Isaeus both seem to have had a reputation in antiquity as spe-
cialists in particular branches of the law (homicide in the case of the
former, and inheritance in the latter case),** and it is unlikely to be
coincidence that in each case what we possess is precisely those sec-
tions of what appears from the surviving fragments to have been a
much more wide-ranging body of work. Our manuscipts of Lysias, on
the other hand, can be traced back to the chance survival of a single
archetype: the speeches it contains are by no means the most famous
or the most likely to be genuine, but they do seem to have been or-
ganized on a thematic basis that to some extent overlaps with legal
procedures.?’

This pattern of survival has implications for the use of the speeches
as historical evidence for Athenian law, precisely because they are our
dominant source of knowledge. We know a great deal about inheri-
tance and certain aspects of family law, for instance, primarily because
of Isaeus’ reputation as a specialist in this area.?* Our knowledge of
regulations surrounding homicide, on the other hand, though relying

3 Longinus, On the Sublime, 34.1—2.

** This is directly attested in Antiphon’s case (Hermogenes, Peri Ideon, 2.11), though not
to my knowledge in that of Isacus. However, ancient collections of speeches tend to be
organized on a thematic or procedural basis, and it is a plausible suggestion that where
an orator had a reputation as a specialist, the collection would most naturally be headed
by the largest or most famous group of speeches: thus Jebb (1893: ii.314), who notes that
in the manuscripts of both these authors, the final speech seems to break off incomplete,
which would serve to explain the survival of only this part of the corpus.

9
>3

Dover (1968b: 9—11), using POxy. 2537 to support a suggestion originally proposed by
the nineteenth-century scholar Blass. This type of thematic organization may account also
for the order in which Demosthenes’ private speeches appear in our manuscripts.

9
=

Though there are a couple of relevant speeches elsewhere (e.g., Dem. 43—44 on inher-
itance, and Dem. 27-31 and Lys. 32 on guardianship). I use the term “family law” here
in a broad sense: Isacus provides a great deal of evidence e.g. for the role played by
the phratry and the genos as well as that of the deme in verifying the citizen status of
family members and the legitimacy of their marriages, and also for the ways in which
aspects of religious cult within the family could be manipulated so as to represent fa-
vorably one’s own relationship to the deceased. The property holdings of some of his
litigants are also reported in considerable detail, though such evidence is both partial and
unrepresentative.
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heavily on Antiphon, is supplemented by one or two other speeches,?”
including one (Dem. 23) in which Demosthenes seeks to attack a pro-
posal for an honorary decree on the somewhat far-fetched grounds that
it contains a clause to the effect that anybody who killed the honorand
would be liable to summary punishment: this gives him the oppor-
tunity for an extended tirade about the antiquity and sanctity of the
various Athenian homicide courts. But the regulations for attempted
homicide are from a legal perspective equally interesting, and we know
about those only from the chance survival of a group of speeches in the
corpus of Lysias (Lys. 3—4).

The crucial point here is the distorting prism created by what
can sometimes be shown to be unrepresentative survival: in the cases
mentioned in the previous paragraph, there is good reason to believe
that a process of deliberate or accidental selection has preserved groups
of speeches together in ways that do not fully reflect the balance of their
author’s activity. In circumstances where no such process of selection
can be hypothesized, however, the pattern of survival may merit deeper
investigation.

Take, for example, the process of dokimasia (the judicial scrutiny
of newly appointed public officials before taking up office). Our
manuscripts of Lysias contain probably four such speeches, and there
is a further example preserved on a papyrus.® The fact that the four
are scattered throughout the Lysian corpus rather than clustered to-
gether suggests that they have not been preserved as a thematic group,
and the absence of dokimasia speeches by other orators suggests that
there may be something significant going on here: my own explana-
tion would be that this reflects the unusual circumstances of the gen-
eration after the Civil War of 403, when the presence of a general
amnesty inhibited certain forms of prosecution against those who had
backed the wrong side, but thereby encouraged their opponents cre-
atively to develop the concept of what constituted ineligibility for public
office.

*7 E.g. most famously Lys. 1 (a plea of justifiable homicide based on the claim to have found
the deceased in bed with the speaker’s wife).

8 The three which are certainly dokimasiai are Lys. 16, Lys. 26, and Lys. 31. The procedure
in Lys. 25 and Lys. frag. Eryximakhos cannot be identified with certainty, but it is generally
agreed that dokimasia is the most likely. At first sight it would be tempting to see Lys.
25—26 as a thematic group like Lys. 3—4 (above), but in fact there is evidence that they
were separated in the archetype of our manuscripts by a now lost non-dokimasia speech
(Against Nikides on Idleness).
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But even distorting survival can raise its own significant questions.
We have noted, for instance, the survival of a group of Apollodorus’s
speeches within the corpus of Demosthenes. One of the effects of these
speeches is that they have turned banking into an area of commercial
activity and of commercial law about which we are disproportionately
well-informed.?® How far such knowledge is representative, however,
and how widely Apollodorus can be used as proxy for a hypothetical
class of commercially successful outsiders, is less clear — and this is a
question that lies at the heart of much of the recent controversy over
the relationship between law, commerce, and social status in fourth-
century Athens.?®

GENERIC DISTORTION

Patterns of survival are only one aspect of other more systematic dis-
tortions. It has to be remembered at all times that our texts represent
the formal litigation of the élite, and we should forget neither the level
of literacy that would be required for a client to benefit from a written
speech, nor the financial investment that is likely to have been involved
in commissioning it. Some scholars have suggested, for instance, that
summary justice in dealing with the petty offences of the poor may have
been more prevalent than our sources imply.¥

What we possess is in most instances a single text of a speech in
continuous prose. This has various implications, chief among which is
that we normally hear only one side of the case. For only a tiny minority
of trials do we have the speeches of both litigants, and only slightly more
often do we know the result of the dispute, which normally requires
evidence external to the speech itself.?* Indeed, where we do know
the result — or even occasionally the voting figures — the interpretation

* Contrast, for instance, the law of sale, which is represented by one fragmentary speech
(Hyperides, Against Athenogenes).

3% My fellow contributor Ed Cohen would, I think, see Apollodoros as a much more rep-
resentative figure — thus, e.g., Cohen (1992) and (2000a: 130—54) — whereas I would tend
to see Apollodoros as exceptional.

3 Hansen (1976: $4).

E.g., in the so-called Embassy trial of 343 B.C., Aesch. 2 is a defence against a charge brought
by Demosthenes in Dem. 19 (which incidentally provides evidence at Dem. 19.284 for
the result of the trial in Aesch. 1); in the Crown trial of 330, Dem. 18 is similarly a defence
against Aesch. 3. In both cases, however, there is independent evidence for the existence
of traditions about the result (e.g., Plut., Dem., 15.3 and 24.2; Pseudo-Plutarch, Life of
Aeschines, 840c-d).
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of this data is itself ambiguous because Athenian dicastic juries (as we
have seen) voted without formal discussion and without direction. To
that extent, they were from the historian’s perspective (and perhaps also
that of the community) more like an English than an American jury,’
and certainly unlike a modern appeal court, in that we do not hear
their reasons for their decision; and indeed there is no reason to believe
that the issues that swayed each individual dikastes were ones which
influenced his neighbor.

Another aspect of the speech format is that we normally hear
the voice only of the orator and/or his client. Ancient rhetorical the-
orists group together a number of categories of supporting evidence,
including the testimony of witnesses and the texts of legal statutes.’*
The assimilation here is an interesting one — a modern lawyer would
be most unlikely to speak of laws as a category of evidence, preferring
to see them as the rules by which the court makes its decisions — but
one reason for the assimilation may have been that these two categories
of information seem to have been presented similarly both in court
and in our speeches. Unlike a modern Anglo-American court where
the cross-examination of witnesses is a major weapon in the advocate’s
armory, an Athenian witness seems normally to have presented his tes-
timony in the form of an uninterrupted statement, and from the 380s
onwards the witness’s appearance in court seems to have been confined
to the affirmation of a written statement drafted in advance. It is not
clear how far the drafting was done by the witness himself or by the
litigant (or in our cases presumably by his logographer), but the fact that
it 1s the litigant’s privilege to call witnesses may suggest the latter; and it
was certainly the litigants or their logographers who provided the texts
of any other written documents, including laws, which would be read
out at their invitation by the clerk of the court.’

The patterns of relationship between logographers, litigants, and
their witnesses have far-reaching implications for the structure of the
legal system, some of which will be touched on in the final section of
the chapter. But the relationship between the surviving speeches and
what is said at the trial deserves attention also. It is worth noting, for

3 In English law it is contempt of court for a juror to reveal any of the deliberations within
the jury room.

3 Aristotle, Rhetoric, 1.15.1—2 = 1375a 22—25 has a fivefold classification (laws, witnesses,
contracts, torture [of slaves], oaths), whereas Anaximenes, Rhetoric to Alexander, 14—17,
speaks only of four categories (speaker’s opinion [sic], witness-testimony, torture, oaths).

35 We are told that death was the penalty for citing a nonexistent law (Dem. 26.24), which
may indicate an awareness of the possibilities. On witnesses, see Thiir in this volume.
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instance, that our manuscripts generally omit the documents that were
read out in court, substituting instead the lemma “law” or “testimony”
to indicate that a legal statute or the evidence of a witness was to be
read out at this stage. The reason for this omission seems to be that the
speeches were preserved later in antiquity primarily as models of rhetor-
ical style to be studied at school, and it was the words of the orator rather
than the facts of the case that interested the scholars who copied the
manuscripts. There are some exceptions to the pattern of nonpreserva-
tion, mainly in the corpus of Demosthenes, but this itself gives cause for
suspicion: it is because Demosthenes was the most famous of the orators
that documents involving him are precisely the sort of thing which con-
scientious schoolteachers would wish to reconstruct for the edification
of their pupils. The authenticity of the documents in our speeches is a
matter of considerable controversy, but the consensus of recent scholars
is that rather than accepting or rejecting them en bloc, we need instead
to consider each one on its own merits, looking, for instance, at such
questions as whether the wording of the document accurately reflects
normal patterns of legal drafting, or whether the witnesses are correctly
located (we sometimes have independent epigraphic evidence for their
demes). The extent to which the purported document is accurately
summarized in the surrounding passages of the speech is another crite-
rion, though it can be two-edged, because divergence could represent
an orator’s rhetorical manipulation of the statute, while similarity could
denote a later scholar’s forgery based on a reading of the speech.

Even in its own terms, of course, a speech by an Attic Orator rep-
resents only a version of what the litigant said in court. This applies at
several levels. Allusions to what happened before the trial, for instance,
are largely incidental, which may lead us to underestimate the impor-
tance of such pretrial procedures as arbitration. This is important not
simply in the positivistic sense that it is a gap in our knowledge, but more
significantly because of the risk that we may therefore be overemphasiz-
ing those stages of litigation which are confrontational and performative,
at the expense of those which might have been more likely to lead to
compromise and consensus.’’

At a more fundamental level, at least to the historian concerned
about the status of historical evidence, is the question of how far the

36 There are good discussions in Carey (1992: 20) and more fully in MacDowell (1990:

43-7).
37 On the role played by arbitration and reconciliation, see Scafuro (1997: 31—42, 11741,
and 383—96).
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speech that was published is the same as the speech that was delivered.
This has been heavily contested by modern scholars, who have noted,
for instance, that in the two instances where we do have the leading
speech on each side of the same trial, the two litigants both attribute
to each other statements that do not appear in our versions of the
corresponding speeches.?®

(RE-)PRESENTATION

One of the strongest impressions created by our texts is that Athenian
litigation took the form of continuous though relatively short speeches,
rather than the cut-and-thrust of extended cross-examination and de-
bate that is the pattern of modern Anglo-American jury trials. Once
again, there is the possibility of distortion here: although there was
no right to cross-question witnesses, litigants did have the power to
insist that their opponents respond to direct questions, and I have sug-
gested elsewhere that this may have been more prevalent than is re-
flected in our texts.?® There may also have been a greater degree of
audience participation than might at first appear: indeed, in one of
his attacks on his stepfather Phormion, Apollodorus claims that at a
previous hearing the latter had used the legal subterfuge of paragraphe
in order to speak first, and had so misrepresented Apollodorus him-
self that the jury refused to listen to his defence.*® Having said that,
however, we have a lot of independent evidence for the timing of
speeches by means of a klepsydra (water-clock), from which it is clear that

3% The two cases in question are the Embassy and Crown trials (for which see n. 32 above).
Dover (1968b: 168—9) cites six passages in the two defence speeches (four in Aesch. 2
and two in Dem. 18), each of which allege that the opponent has said something that is
not found in our texts of the prosecution speech. Several of these passages, however, are
capable of other explanations (Harris 1995: 10 n. 6 rightly notes that jurors without access
to the text of the speech might not have spotted the discrepancy in Aesch. 2.124 and 2.156,
though this may not so easily explain Dover’s other examples). Subsequent discussion can
be found in Carey (2000: 93—4), and in greater detail in MacDowell (2000a: 22—7). For
the related but separable question of how far the logographic speeches that we possess are
the work entirely of the orator or how far there may have been coauthorship, see n. 16
above: for the historian, as is suggested at n. 20 above, the question of authorship is usually
less significant than other forms of authenticity.

¥ Todd (2002: 164).

We have of course no independent evidence to support this possibly exaggerated claim

(made at Dem. 45.6, and referring back to the trial which forms the subject of Dem. 36).

The broader evidence for verbal involvement on the part of the dikastai is collected and

discussed in Bers (1985).
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litigants were given a relatively short period of time in which to make
their case. Athenian justice was rapid: so far as we know, dicastic trials
never overran the day, and many private cases were considerably shorter
than this.*'

The principle** that individuals were expected to plead their own
case has wide implications for the rdle of the litigant as both orator and
narrator, who is expected to tell the story of the dispute in the course of
his speech. This is significantly but subtly different from the relationships
in a modern criminal trial, at least in common-law systems, where the
prosecution case will normally be pleaded by an advocate, rather than
by the victim of the offence; but where the victim may well appear as
primary narrator, in the form of the chief witness for the prosecution.
It is not simply the absence of professional advocacy that is important
here, but the assumption that the proper person to take legal action is
the aggrieved party. In a dike (private case) this was indeed a statutory
requirement, but even though a public prosecution (graphe) could be
brought by a third party on the victim’s behalf, nevertheless the norm
at least in our cases seems to be that prosecutors even in graphai claim
to have been personally wronged.*3

Such personal involvement on the part of litigants is presumably a
contributory reason for the frequent (and to us rather surprising) protes-
tations of enmity toward one’s opponent in public as well as private
cases.** But it may also help explain some of the features of Athenian
law to which attention has been drawn in this chapter. We have seen,
for instance, that witnesses in Athenian courts play a relatively restricted
role. They are not required to tell the story as primary narrators, but in-
stead appear normally to confirm details of the narrative after it has been
presented by the litigant. It is striking that although Athenian law did
have an action for false witness (the dike pseudomarturion), nevertheless
we rarely find litigants during the original trial seeking to undermine
the character of the opponent’s witnesses: the reason for this, as also

s

Ath.Pol. 67.1—2 (four private trials in a day). Worthington (1989) is right to point out
that there is no direct evidence that public cases could not overrun into a second day,
but the only clear example of this happening relates to an occasion when the Assembly
sat as a court, and to reconvene a dicastic trial would fatally undermine the fourth-
century principle that random selection prevented jury-nobbling. For a detailed rebuttal
of Worthington’s arguments, see MacDowell (2000b).

N
11

* Discussed above, p. 100.
4.

On the frequency with which public cases known to us are brought by the alleged victims

rather than by third parties, see Osborne (1985).
4

=

On this phenomenon, see Rubinstein below, p. 131.
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for the absence of cross-examination, is presumably that the primary
narrator on the other side is the opposing litigant himself.+

More broadly, the personal involvement of litigants is likely also
to have affected the very nature of forensic rhetoric. It is notable that
narrative, for instance, plays a far more important part in our speeches
than it would be given in the training of a modern advocate. This may be
worth bearing in mind when considering the parallels between lawcourt
rhetoric and tragic drama. In her contribution to this volume, Allen
notes that modern explanations of the phenomenon tend to concentrate
heavily on the influence of the former on the latter, but some albeit
speculative suggestions in the other direction may be worth making
here. Whereas a modern advocate is a professional performer, at Athens
the relationship between logographer and client will presumably have
been closer to that between author and (amateur) actor, and this raises
questions about the extent to which the former will have been expected
to provide the latter with training in delivery. And it is possible, of course,
that the perception of the logographic client as actor (in the dramatic
sense) may have been accentuated by Greek tragedy’s unusual emphasis
on reported narrative (e.g., messenger speeches).

The conflation of orator and narrator, however, is linked as we saw
at the start of this chapter to the silence (or at least the formal silence) of
the dicastic jury. So it is perhaps appropriate to end this chapter, before
[ trespass too much on the topics allocated to my fellow contributors,
by voicing the vexed question of how Athenians (including Athenian
dikastai) viewed their legal system. How far did they see their role as
being to apply rules (either individually or as a system)? Or as negotia-
tors within a discourse? Or as interpreters of a set of stories (including
perhaps the one that they were deciding or narrating)? And how far
were these perceptions determined by the fact that their experience of
law was in large part mediated not through judicial interpretation but
through speeches?

4 The absence of cross-examination is discussed above, p. 107. On the absence of character
assassination, see Todd (1990: 24). For technical reasons, the dike pseudomarturion was used
with some frequency in disputes involving inheritance, where this was the only way of
blocking a claim to be a son adopted by the deceased during his lifetime.
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6: RELEVANCE IN ATHENIAN
COURTS

Adriaan Lanni

ne of the most striking features of speeches intended for deliv-

ery in the Athenian popular courts is the presence of material

that would be considered irrelevant or inadmissible in a modern
courtroom. The interpretation of this tendency to include information
that does not bear on the legal issue in dispute is central to our under-
standing of the aims and ideals of the Athenian legal system. In recent
years, it has been argued that the courts did not attempt to resolve
disputes according to established rules and principles equally and im-
partially applied, but rather served primarily a social or political role.’
According to this approach, litigation was not aimed chiefly at the fi-
nal resolution of the dispute or the discovery of truth; rather, the courts
provided an arena for the parties to publicly define, contest, and evaluate
their social relations to one another and the hierarchies of their society.
On this view, the extralegal arguments in surviving court speeches pro-
vide evidence that litigants were engaged in a competition for honor
and prestige largely unrelated to the statute under which the suit was
brought or the incident that ostensibly gave rise to the dispute. This
approach to the Athenian legal system has been challenged by schol-
ars who contend that the Athenian courts attempted to implement a
rule of law.> They argue that jurors took seriously their oath to vote

' Cohen (1995), Osborne (1985).

? See Ostwald (1986: 497—525), and Sealey (1987:146—8), for an institutional approach;
Meyer-Laurin (1965), Meinecke (1971), and Harris (2000) for interpretation of lawcourt
speeches. Meyer-Laurin and Meinecke argue that Athenian litigants and jurors applied the
law strictly, whereas Harris suggests that the open texture of Athenian law left room for
creative statutory interpretation. All three share the view that litigants and jurors considered
themselves bound by the law and that the goal of the system approximated modern notions
of a rule of law.
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according to the laws and tend to dismiss the extralegal arguments in
the surviving speeches as stray comments reflecting only the amateurism
and informality of the system.

This chapter examines Athenian notions of relevance, focusing
primarily on popular court cases, which accounted for the vast majority
of trials in the Athenian system. I argue that the nonlegal arguments we
meet in the surviving speeches were vital components of making a case
in an Athenian popular court rather than aberrations in an essentially
modern legal system. However, the seemingly irrelevant material does
not suggest a disregard for the factual and legal issues in dispute in favor
of an unrelated social purpose; rather, extralegal arguments provided
information about the context of the dispute to assist the popular court
jury in reaching a just verdict that took into account the particular
circumstances of the individual case.’ By contrast, a much narrower
notion of relevance prevailed in two special types of suit: cases heard in
the homicide courts and maritime cases. The Athenians could imagine a
judicial process involving the regular application of abstract, standardized
rules, but apparently favored highly contextualized and individualized
assessments in the popular courts.

RELEVANCE IN THE POPULAR COURTS

There appears to have been no rule setting forth the range and types
of information and argument appropriate for popular court speeches.
The Athenaion Politeia states that litigants in private cases took an oath
to speak to the point, but this oath is never mentioned in our surviving
popular court speeches and if in fact it existed, it appears to have had
no effect.* Speakers were limited only by the time limit and their own
sense of which arguments were likely to persuade the jury. Although
anything was fair game in the popular courts — Lycurgus’s extended
quotations from Euripides, Homer, and Tyrtaeus on the honor and

3 My view of the Athenian juror’s task is in accord with those of Humphreys (1983: 2438),
Scafuro (1997: 50—66), and Christ (1998: 195—6).

4 Ath. Pol. 67.1. Whereas speeches made before the homicide courts or referring to them
make frequent mention of the relevancy rule that applied in those courts, speeches delivered
in the popular courts never mention such a legal requirement. In the few allusions to
speaking to the issue, most of which are found in a single speech (Demosthenes 57),
nothing in the phraseology suggests a duty imposed by law to avoid straying from the issue
at hand. Compare Dem. 57.59 and Lys. 9.1 with references to the homicide court rule in
Lys. 3.46, Ant. s.11 and 6.9.
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glory of battle in his prosecution of a citizen who left Athens when
the city was threatened with attack® is perhaps the most creative use of
speaking time in our surviving speeches — there are discernible categories
of nonlegal evidence that appear repeatedly in the corpus.® Experienced
speechwriters undoubtedly had a good feel for the types of arguments
and information that were likely to appeal to the jury and constructed
their speeches accordingly.

It is therefore possible to speak about Athenian notions of the
types of information and arguments that were particularly relevant to
popular court decisions in the absence of a stricture on the presentation
of evidence in these courts. Because we rarely know the outcome of
an ancient case and generally do not have the opposing litigant’s speech
that would allow a comparison, it is impossible to know which strate-
gies were most persuasive to an Athenian jury, and, as we will see, the
categories of relevant evidence were fluid and contestable. Nevertheless,
the surviving speeches clearly show the popular court juries’ receptivity
to three sorts of argument: (1) the expansion of the litigant’s plea be-
yond the strict limits of the event in question to encompass the broader
background of the dispute, (2) defense appeals for the jury’s pity based
on the potential harmful effects of an adverse verdict, and (3) arguments
based on the character of the parties. Before we examine in detail each
of the three classes of nonlegal information, a few general comments
may help to clarify my approach. I discuss types of information and ar-
gument that are common enough in our surviving speeches to indicate
that logographers and jurors thought them relevant to popular court de-
cision making. In any individual case, however, litigants might dispute
the relevance and relative importance of different types of argument.
The corpus of forensic speeches contains, for example, impassioned
arguments both for and against the relevance of character evidence.”
Indeed, speakers sometimes contend that the jury should ignore nonle-

gal evidence and focus solely on the legal arguments made in the case.”

> Lyc. 1.100, 103, 107.

% Rhodes (2004) argues that court speeches focus mostly on the issue in dispute. My own view
is that most popular court speeches contain a mixture of legal and nonlegal information,
and it was left to the jury to determine which sort of evidence was most important in any
individual suit. In any case, the repeated use of a particular type of nonlegal argument in
our surviving speeches suggests that this sort of evidence was considered relevant to the
jury’s verdict, even if it accounts for only a small portion of litigants’ arguments.

7 Compare, for example, Dem. 36.5s5 and Dem. s52.1.

8 E.g., Isoc. 18.34—5; Dem. 52.1—2; Hyp. 4.32.
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Such arguments were themselves part of the remarkably individualized
and case-specific approach to justice employed in the popular courts:
most speeches included a mixture of nonlegal and legal argument, and
it was left to the jurors to decide which sorts of evidence were most
important given the particular circumstances of the case.

Background Information and Fairness in Light of the Particular
Circumstances of the Case

Modern lawyers translate a client’s story into legal form in large part by
winnowing down the client’s experience to a limited set of facts that
correspond to claims and arguments recognized by the applicable law.
Athenian litigants, by contrast, provide a “wide-angle” view of the case,
one that includes not only a complete account of the event in question,
but also information regarding the social context of the dispute, in-
cluding discussion of the long-term relationship and interactions of the
parties. In cases that are part of a series of suits between the parties, for
example, speakers do not confine their argument to the immediate issue
in question but rather recount the past litigation in some detail.” This
practice is particularly prominent in speeches for suits charging false
testimony, which generally include an attempt to reargue the previous
case as well as evidence that a statement made by one of the opponent’s
witnesses was false. For instance, the speaker in Demosthenes 47 says to
the jury, “I now present to you a just request, that you both determine
whether the testimony is false or true, and, at the same time, examine
the entire matter from the beginning.”'®

Litigants also commonly discuss the manner in which each of
the parties has conducted themselves in the course of litigation. They
emphasize their own reasonableness and willingness to settle or arbitrate
the claim and portray their opponents as querulous, dishonest, and even
violent." To cite one example, the speaker in Demosthenes 44.31—2
states, “I think it is necessary to speak also of the things they have done
in the time since the case regarding the estate was brought, and the
way they have dealt with us, for I think that no one else has been as

9 E.g., Dem. 21.78ff; 29.9, 27; 43.1—2; 47.46; $3.14—5; And. 1.117F; Is. 2.27—37; s.5ff.

19 Dem. 47.46; see also Dem. 29.9, 27; 45.1—2; Is. 2.27—37. For discussion, see Bonner 1905:
18.

" Dem. 21.78fF; 27.1; 29.58; 30.2; 41.1—2; 42.11—12; 44.31—2; 47.81; 48.2, 40; Is. 5.28—30.
For discussion of the importance of appearing eager to settle, see Hunter (1994: 57).
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unlawfully treated in connection with an inheritance lawsuit as we have
been.”

When relatives or friends face each other in court, speakers de-
scribe the long-term relationship and interaction of the parties and seek
to represent themselves as honoring the obligations traditionally associ-
ated with bonds of philia (“friendship”) and to portray their opponents
as having violated these norms." As Christ points out, litigants at times
exaggerate the intimacy of their past relationship in order to present
their cases in terms of a breach of philia. Lawcourt speakers do not
discuss why information about the relationship between the parties was
considered relevant to the jury’s decision, but a passage from Aristotle’s
Nicomachean Ethics suggests one possibility.'* Aristotle explains that just
as the duties and obligations one owes to family, friends, fellow citizens,
and other types of relations differ, ““Wrongs are also of a different qual-
ity in the case of each of these [relationships], and are more serious the
more intimate the friendship.” He continues, “For example, it is more
serious to defraud a comrade than a fellow-citizen, and to refuse help
to a brother than to a stranger, and to strike your father than anybody
else” (Ar. NE 1160a3ft). It may be that information about the relation-
ship between the parties helped the jury evaluate the severity of the
allegations and the extent of moral blame borne by each side.

In addition to presenting evidence about relationships and inter-
actions prior to and after the event at issue, litigants at times provide
a highly contextualized account of the dispute itself, often including
arguments that are not explicitly recognized by law but that contribute
to the jury’s overall sense of the fair result of the dispute. For example,
speakers at times discuss the extenuating (and, less commonly, aggra-
vating) circumstances surrounding the incident — such as the absence
of intent or the offender’s youth — even though the laws enforced by
the popular courts did not formally recognize such defenses and did not
provide for degrees of offenses based on their severity.”

"? Christ (1998: 167-80). Christ discusses the emphasis on the breach of philia in cases
involving relatives, friends, neighbors, and demesmen.

3 Christ (1998: 167).

'+ Aristotle’s theoretical works must be used with great care as a source for the ideals or
practice of the Athenian lawcourts; see Carey (1996: 42). However, the Ethics does seem
to be a reliable source of Athenian popular values; Aristotle sets out to examine beliefs
that are “prevalent and have some basis,” Ar. NE 1095a28; cf. Millett (1991: 112).

5 These topoi have been catalogued and discussed in detail in Saunders (1991: 109—18),
Dorjahn (1930: 162—72), and Scafuro (1997: 246—50). This practice did not go entirely
unchallenged: see Dem. s4.21—22; Aesch. 3.198.

116

Cambridge Collections Online © Cambridge University Press, 2006



RELEVANCE IN ATHENIAN COURTS

Discussion of the circumstances and context of the contested event
is most prominent in suits involving a challenge to a will."® As Hardcastle
has shown, litigants often appeal to a variety of arguments rooted in
notions of fairness and justice unrelated to the issue of the formal validity
of the will. Speakers compare their relationship to the deceased with that
of their opponents in an effort to argue that they have the better claim to
the estate: they present evidence that they were closer in affection to the
deceased, performed his burial rites, or nursed him when he was ill, and
suggest that their opponents were detested by the dead man and took
no interest in his affairs until it was time to claim his estate.'”” One such
litigant concludes with a summary of his arguments that places equitable
considerations on an equal footing with the will and the law: “First,
my friendship with the men who have bequeathed the estate . .. then
the many good deeds I did for them when they were down on their
luck. . .in addition the will, . .. further, the law...” (Isoc. 19.50).

The frequency and centrality of discussion of the background and
interaction of the parties in our surviving popular court speeches indi-
cate that this type of information was considered relevant to the jury’s
decision. It has been suggested that the prevalence of such nonlegal ar-
guments indicates that Athenian litigants and jurors regarded the court
process as serving primarily a social role — the assertion of competitive
advantage in a narrow stratum of society — rather than a “legal” function.
One scholar, for example, explains the tendency to discuss the broader
conflict between the parties as evidence that litigants were engaged in
a competition for prestige unrelated to the “ostensible subject of the
dispute”: “rather than thinking in terms of a ‘just resolution’ of the
dispute one should think instead of how the game of honor is being
played.”™

There may be a simpler explanation, however, one rooted in the
pervasive amateurism of the Athenian courts. Human beings naturally
tend to think about social interaction in story form.™ The restrictive
evidence regimes of contemporary jury-based legal systems are, from

6 Other recent discussions of the use of arguments from “fairness” or “equity” include
Scafuro (1997: s0—66), Christ (1998: 194ff), Biscardi (1970: 219—32). For a contrary
view, see Harris (2000).

7 E.g., Is. 1.4, 17, 19, 20, 30, 33, 37, 42; 4.19; 6.5T; 7.8, 1T, 12, 33—37; 9.4, 27-32. For
discussion, see Hardcastle (1980), Avramovic (1997: 54—8). For an argument that equity
argumentation in Isaeus is a response to obscurities and gaps in the inheritance laws rather
than an attempt to appeal to fairness, see Lawless (1991: 110-35).

8 Cohen (1995: 90).

' E.g., Lopez (1984: 3), Lempert (1991), Bennet and Feldman (1981: 7), Hastie et al. (1983:
22-3).
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a layperson’s perspective, counterintuitive; amateurs left to their own
devices in contemporary small claims courts, for example, often set
their dispute in a broader context and use a variety of everyday story-
telling techniques forbidden in formal court settings.?® It is perhaps
not surprising that amateur Athenian litigants would consider evidence
concerning the background of the dispute, the parties’ conduct in the
course of litigation, and arguments from fairness relevant in reaching a
just outcome to the issue at hand; there is no need to resort to a theory
of the Athenian court system as a forum primarily concerned with so-
cial competition to explain this contextual information included in our
surviving popular court speeches. This explanation for the prevalence
of nonlegal material becomes even more attractive when we consider
that Athenian lawcourt speeches generally include what a modern ob-
server would consider legally relevant argument as well as such nonlegal
argumentation.

Defense Appeals Based on the Harsh Effects of an Adverse Verdict

One of the most striking topoi of Athenian lawcourt speeches is ap-
peals for the jurors’ pity based on the misfortune that will befall the
defendant and his family if he is found guilty. From a modern perspec-
tive, this information is relevant, if at all, to sentencing rather than the
determination of guilt. The frequency of this topos in Athenian de-
fense speeches and its anticipation by prosecutors suggest that appeals
to pity were for the most part considered appropriate in the popular
courts.”" Johnstone has demonstrated that prosecutors are more likely
to argue that their particular opponent’s character or actions have ren-
dered him undeserving of pity rather than to challenge the legitimacy
of the practice itself.**

The surviving Athenian verbal appeals to “pity” (eleos) and “par-
don” (syngnome) in the courts did not take the same form as their
modern counterparts, perhaps because they appear in speeches at the
guilt rather than the sentencing phase. As Konstan points out, Athenian
litigants who appeal to the juror’ pity do not concede guilt and therefore
express no remorse; rather, they provide information about the severe

*° O’Barr and Conley (1985).

*' E.g., Lys. 9.22; 18.27; 19.33, $3; 20.34—5; 21.25; Hyp. 1.19—20; Isoc. 16.47; Dem. 27.66—
69; 45.85; 55.35; §7.70; Johnstone (1999: 111) shows that nearly half of defense speeches
include a verbal appeal to the jurors’ pity.

** Johnstone (1999: 113).
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effects an adverse verdict will have on themselves and their families.?3
In Konstan’s view, speakers who appeal to pity proceed on the assump-
tion that they are innocent of the charge and use the topos “as another
means by which a defendant insisted on his innocence” and as “a way
of charging the jury to take seriously the power at their disposal, and
be certain that they do not do grave harm, as they can, on the basis of
insufficient evidence.”?* Certainly appeals to pity are always made in a
manner consistent with innocence, and litigants do at times complain
that if convicted their suffering will be all the worse for being unde-
served.” Nevertheless, discussion of the effects a serious penalty will
have on the defendant likely served the additional purpose of assisting
the jury in determining whether a conviction was a fair result given all of
the circumstances, including the severity of the likely penalty. Thus, the
effects of an adverse verdict were thought relevant to the jury’s highly
particularized and contextualized calculation of moral desert at the guilt
phase.

As a practical matter, Athenian jurors had little control over the
specific penalty imposed after a conviction. For some oftenses (atimetoi),
the penalty was fixed by statute. For others (fimetoi), the jury chose
between the penalties proposed by the opposing parties during a second
round of speeches. Even in these cases, however, it seems that juries were
not always given a choice at the penalty phase: once a verdict of guilty
was entered, the litigants could reach an agreement on the proposed
penalty.®® Moreover, jurors would often have a fair idea during trial
of the range of penalties likely to be proposed. Prosecutors at times
discussed their proposed penalty during the guilt phase,®” and in some
suits — particularly those which called for restitution, such as theft or
breach of contract — the prosecutor included the value of his claim in
the indictment.?® A juror who believed that the defendant was guilty
of the charge but did not deserve to suffer the fixed or probable penalty
was more likely to vote to acquit than (in the case of an agon timetos)
to assume in the absence of deliberation that his fellow jurors shared

3 Konstan (2000: 133ff).

*4 Konstan (2000: 136, 138).

*5 E.g., Dem. 28.18—19; Lys. 19.45.

26 Is. 5.18; Dem. 47.42—43. Scafuro (1997: 393—4) suggests that there may have been a regular
procedure for compromise on the penalty in trials without fixed penalties.

27 Isoc. 20.19; Dem. §6.43—4; 24.19; §8.19.

2 E.g., Dem. 45.46; Aristoph. Wasps, 897; Dion. Hal. Dein. 3. Although a defendant could
submit a lower proposal at the penalty phase, it would be risky for a convicted defendant
to propose a sum that was vastly lower than the value of the contract or the goods in
question.
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his desire for a lenient sentence and that the defendant would propose
a more acceptable penalty. The vigorous attempt of the prosecutor in
Lysias 15 to dissuade jurors from considering the severity of the penalty
in their determination of guilt suggests that this practice may have been
frequent in Athens:

And so, gentlemen of the jury, if it seems to you that the
penalty is too great and the law excessively harsh, you must
remember that you are here not to make laws regarding these
matters, but to cast your ballot according to the laws as
they exist, and not to show pity for the wrongdoers, but
rather to express your anger at them and to help the entire

city. (Lys. 15.9)

It is important to note that appeals to pity in the Athenian courts
were firmly rooted in the defendant’s particular circumstances; litigants
generally do not criticize the penalty itself as disproportionate to the
charges, but rather bemoan the tragic eftects that penalty will have on
them given their specific situation.® Particularly common are appeals
that an adverse verdict will leave the defendant’s family without support
or the means to dower its unmarried women?® and that failure to pay
the penalty will lead to the defendant’s loss of citizen rights.?" Alcibiades
the Younger, for example, explains that the five-talent penalty carries
more serious consequences for him than for other defendants: “For
even though the same legal punishments apply to all, the risk is not
the same for everyone: rather, those who have money suffer a fine,
but those who are impoverished, as [ am, are in danger of losing their
civic rights [i.e., atimia). ... Therefore I beg you to help me...” (Isoc.
16.47). Although Athenian defendants do not explicitly discuss what
role their appeals to pity should play in the jury’s decision, it seems

*% These arguments are thus examples of the weakest form of “jury nullification.” Green
1985: xviii distinguishes three meanings of this term, from strongest to weakest: (1) acquittal
contrary to law because the jury believes that the defendant’s act should not be proscribed;
(2) acquittal because the jury believes that the act, though criminal, does not deserve the
punishment prescribed for it; and (3) acquittal because the jury believes not that the law
or its punishment is unjust in the abstract, but that such punishment is inappropriate given
the particular circumstances of the case. In Athens, the particular circumstances that could
render punishment inappropriate included not only the circumstances surrounding the act
itself, but also the tragic effects the penalty would have on the defendant and his family.

39 Lys. 19.33; 21.24—25; Dem. 28.19.

3 Lys. 18.1; 9.21; 20.34; Isoc. 16.45—46.
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likely that these arguments were thought not only to remind the jury
of the seriousness of their task but also to assist in its determination of
whether a conviction was a just result in the particular circumstances of
the case.

Character

The most common type of nonlegal argumentation in our surviving
speeches is the liberal use of character evidence. Some form of dis-
cussion of character occurs in seventy of eighty-seven popular court
speeches.’* Despite the frequency of arguments from character, there
was clearly some ambivalence about the wisdom of this practice: litigants
sometimes charge that they have resorted to a discussion of character
only because their opponents’ slander has forced them to respond,*
and speakers sometimes urge the jury to ignore questions of reputation
and character when reaching their decision.’* Perhaps because of the
contestability of character evidence and a worry that its use might lead
to verdicts based solely on the prejudices of the jury,® litigants in sev-
eral cases preface their character evidence with an explanation of why
it is relevant to the jury’s decision. These passages, along with other
aspects of the way in which character evidence is used in our surviving
speeches, suggest that discussions of character for the most part served a
contextualizing function that assisted the jury in reaching a legal verdict.
Of course, it 1s difficult to pinpoint the intended effect of any particular
piece of evidence; discussions of character likely operated on more than
one level of meaning.3% Nevertheless, the liberal use of character evi-
dence in our surviving speeches is more plausibly explained as part of the
attempt to reach a just resolution of the case, rather than as part of a com-
petition for elite prestige and honor in which the jury aimed to pick a
favorite.

The first justification for character evidence we meet in the
speeches is that it assists the jury in finding facts through an argument

32 Speeches in maritime suits and homicide cases are not included in this calculation.

3 E.g., Lys. 9.3; 30.15; Hyp. 1.8—9; Dem. 52.1. Litigants also at times apologize and suggest
that they recognize discussion of character as a digression. E.g., Dem. 57.63; Is. 5.12.

# E.g. Dem. s52.1—2; Hyp. 4.32.

3 The defendant in Hyp. 4.32, for example, expresses the fear that his opponent has em-
phasized the speaker’s wealth in the hope that the jury will convict him out of spite.

36 Carey (1996: 42-3).
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from eikos or probability.’” The Athenians tended to view character as
stable and unchanging.?® That a defendant had committed crimes in
the past or otherwise exhibited bad morals or character was considered
highly probative of whether he was guilty of the offense charged and
whether he was telling the truth in his present speech.¥ Thus, for ex-
ample, one speaker states, “If you knew the shamelessness of Diocles
and what sort of man he was in relation to other matters, you would
not doubt any of the things I have said” (Is. 8.40). Another explains his
decision to discuss the prosecutor’ history of bringing false accusations
and the defendant’s good character at some length:

Now I think, men of Athens, that presenting witnesses on
these matters is more to the point than anything. For if a
man is always acting as a sycophant, what must you think he
is doing in this case? And by Zeus, men of Athens, I think
it is also to the point to present to you all signs of Phormio’s
character and his righteousness and generosity. . . . He who
has never done wrong to anyone, but rather has volun-
tarily done good deeds for many people, on what basis
would he, in any probability, have done wrong to this man
alone? (Dem. 36.55)

Character was all the more relevant to factfinding in a world without
modern techniques of forensic investigation and evidence gathering: in
the absence of hard evidence, character was a proxy for guilt or inno-
cence. Another speaker cites his clean record and meritorious service to
the city before arguing, ““You ought to take these things as proof for the
purpose of this case that the charges against me are false” (Hyp. 1.18).
The second reason given for the citation of character evidence
is that it is relevant to the jury’s assessment of whether the defendant
deserves the penalty for the charge or should be given pardon.*® To cite
just one example, a prosecutor engages in an extended character attack
on Aristogeiton, noting that he failed to support or properly bury his
father, had been convicted on several charges in the past and was even
so base that his fellow criminals in prison voted to shun him (Din. 2.8—
13). The speaker then asserts that Aritogeiton has forfeited any right to

37 See Saunders (1991: 113), Johnstone (1999: 96).

3 For discussion, see Dover (1974: 88—95).

¥ E.g., Dem. 58.28; 20.141—142; 25.15; 36.55; Hyp. 1.14; Is. 8.40.

4 On the use of the defendant’s record for this purpose, see Saunders (1991: 113—18).
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a lenient penalty, arguing that he would justly suffer capital punishment
“on the basis of both his whole life and the things that he has done
now.”’#!

Johnstone and Rubinstein have pointed out that character evi-
dence focuses most commonly on the defendant rather than the pros-
ecutor.*> The emphasis on the defendant supports the view that the
frequent citations to character in the surviving speeches are designed to
assist the jury in reaching their verdict rather than to provide ammuni-
tion in a contest for honor#: the defendant’s reputation and record is
part of the contextual information considered by the jury in determin-
ing whether a conviction is warranted.** Although there are a handful
of passages that suggest a nonlegal purpose for the citation of character
evidence — most notably, statements that the jury should acquit a de-
fendant because he has performed expensive public services in the past
and, if victorious, will continue to do so in the future*’ — the bulk of the
evidence suggests that the liberal use of arguments from character reflect
the Athenian popular court’s highly individualized and contextualized
mode of decision making.

RELEVANCE IN HOMICIDE AND
MARITIME CASES

In contrast to the broad notion of relevance found in popular court
cases, the Athenians followed a perceptibly more formal, legal approach
in two special types of case: suits brought before the homicide courts and

4! Din. 2.11. Other examples: Isoc. 18.47; 20.13; Lys. 20.34; 30.6; Din. 3.5, Dem. 45.63ff.

42 Johnstone (1999: 94), Rubinstein (2000: 195).

43 Johnstone (1999: 96) expresses this idea in terms of the defendant using character evidence
to attack the plausibility of the prosecutor’ narrative, whereas Rubinstein (2000: 218) states
“the measurement of the defendant’s timeé was not relative to the personal record of his
prosecutor(s), but, rather, relative to the accusations leveled against him.”

44 In fact, the instances where prosecutors do cite their public services tend to be cases in-
volving inheritance and cases where the prosecutor argues that his honor has been vio-
lated, for example, assault prosecutions; see Johnstone (1999: 98—100). The prosecutor’s
character is relevant to the resolution of the dispute in these types of suit because in
inheritance cases it is pertinent to whether the prosecutor deserves to own the prop-
erty under the circumstances, and in assault cases it is relevant to the seriousness of the
crime.

45 Is. 6.61; 7.38—42; Lys.18.20—21; 19.61; 21.25; Dem. 28.24. Generalized requests for charis
(gratitude or favor) on the basis of prior service and good character seem to be part of the
calculation of moral desert. Cf. Johnstone (1999: 100-8).

123

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

maritime suits.*’ Space permits only a partial summary of the evidence
for the distinctive approaches to relevance in homicide and maritime
cases.

Homicide Courts

The homicide courts had a relevancy rule limiting the use of irrele-
vant statements.*’” None of our sources gives an exhaustive list of items
that were considered “outside the issue” (§w ToU TrpdypaTos) but the
context of Lysias 3, Lycurgus 1, and Antiphon s makes it clear that
lists of services and attacks on an opponent’s character were, at least
formally, forbidden. Pollux, writing in the second century cC.E., adds
that litigants before the Areopagus (the most prominent of the homi-
cide courts) were not permitted to include a proem or emotional appeals
in their speeches, and Lucian includes a similar formulation.*® Re-
gardless of whether a formal mechanism for enforcing the relevancy
rule existed or whether the experienced Areopagites judging cases in
the homicide courts would simply make their displeasure known to
a litigant who strayed from the point, our sources reveal that it was
widely believed that irrelevant material had no place in the court of the
Areopagus.*?

Examination of the four surviving speeches written for delivery
in the Areopagus (Ant. 1, Lys. 3, 4, 7) and the two written for the other
homicide courts (Ant. 6; Lys.1) gives some indication of the extent to
which the homicide courts employed a difterent standard of relevance
from the popular courts. Speakers in the homicide courts are more skit-
tish about citing their services to the state or slandering their opponents
than popular court speakers, but irrelevancy (in modern terms) was by
no means absent from litigation in these courts. Although the relevancy
rule was not adhered to in all respects, there are significant differences
between the surviving homicide and popular court speeches, and liti-
gants seem to be aware that the homicide courts enjoyed a reputation
for having higher expectations than the popular courts.

Litigants before the homicide courts were reluctant to adduce ev-
idence of their good deeds or to criticize their opponent’s character.

46 Scholars differ on whether the special maritime procedure was heard in separate courts
before specialist judges. Compare Cohen 1973: 93—s with Todd (1993: 336).

47 Lys. 3.46; Lyc. 1.11-13; Poll. 8.117; Ant. 5.11; 6.9.

4 Poll. 8.117; Lucian Anach. 19.

4 E.g., Aristotle Rhet. 1354a; Aesch. 1.92.
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Although such references occur frequently in the popular courts, liti-
gants in our surviving six homicide speeches employ this strategy in only
three passages.’® In two of the three instances,’" the speaker does not
mention character without citing the relevancy rule and immediately
checking himself, not unlike the modern trial lawyer who deliberately
refers to inadmissible evidence in the hope that it will have an effect on
the jurors despite the inevitable admonition from the bench that they
disregard it. The speaker’s unease is clear in Lysias 3, where he squeezes
in a quick attack on his opponent’s conduct as a soldier but stops short
with a praeteritio. He begins by stating, “T wish I were permitted to
prove to you the baseness of this man with evidence of other things
[i-e., acts or events outside the charge]....I will exclude all the other
evidence, but I will mention one thing which I think it is fitting that
you hear about, and that will be a proof of this man’s rashness and bold-
ness.” After briefly recounting how his opponent assaulted his military
commander and was the only Athenian publicly censured for insubor-
dination by the generals, the speaker stops himself: “I could say many
other things about this man, but since it is not lawful to speak outside
the issue before your court....” (Lys. 3.44—6). In a survey of our entire
corpus of court speeches, Johnstone has shown that defendants were
much more likely than prosecutors to cite their liturgies and discuss
issues of character.® The small number of references to character in
the homicide courts becomes even more significant when we consider
that all but one of our surviving homicide speeches were delivered by
defendants.

The one consistent exception to the relevancy rule we find in the
homicide speeches is the appeal for pity.’ It is possible that this stricture
was not as carefully observed as the limitation on character evidence.
There is, however, another possible explanation. We have seen that
only nonclassical sources include appeals to pity in the list of material
considered outside the issue. It may be that, just as in the popular courts,
discussion of the effect of a conviction on the defendant was considered

39 Lys. 3.44—6; Lys. 7.31, 41.

' The exception is Lysias 7.31. This speech concerns the removal of a sacred olive stump,
a religious offense within the Areopagus’s jurisdiction unrelated to homicide and the
other violent offenses associated with the homicide courts. The speaker indicates that the
relevancy rule did apply in this type of case. Lys. 7.41—2.

3% Johnstone (1999: 93—100). He shows that in private cases, defendants cite their liturgies
50% of the time, whereas prosecutors do so only 23% of the time.

3 Lys. 3.48; 4.20; 7.41; Ant. 1.3, 21, 25.
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relevant to the verdict. If this is the case, it is possible that later writers
were aware of the Areopagites’ reputation (perhaps borne of their age
and experience) for not being misled by rhetoric, emotional appeals,
or the speaking ability of litigants and mistakenly included appeals to
pity as one type of argument considered outside the issue under the
relevancy rule.

Maritime Cases

As Edward Cohen’s contribution to this volume details, maritime suits
(dikai emporikai) were exceptional in a number of respects, most notably
in the frequency of noncitizen participation as litigants and witnesses
and in the rule that only disputes over a written contract could be
heard through this procedure. It is impossible to draw firm conclusions
on the basis of the five maritime cases that survive, but these speeches
tend to be more narrowly focused on the contractual claim at issue
and to include fewer appeals to nonlegal argumentation than similar
popular court cases. Lawcourt speakers appear to have had a notion of a
distinct standard of relevance in maritime suits, though this “standard”
was entirely informal, customary, and fluid, unlike the relevancy rule of
the homicide courts.

One would expect that the requirement of written proof would
focus the dispute on the terms of the written agreement. Our surviving
maritime cases bear out this prediction: one of the most distinctive fea-
tures of these speeches is the importance of the terms of the agreement
to the speakers’ arguments.’* In stark contrast to the importance of the
contractual terms in maritime suits, speakers in other suits involving
written contracts or wills rarely dwell on the specifics of the legal in-
strument or suggest that the jurors should look only within the four
corners of the contract.” One might also expect that the presence of
foreigners, metics, and perhaps even slaves in maritime litigation would
lead to a plethora of arguments in which the litigant of more favored
status exploits his superior social standing. With few exceptions, how-
ever, the social standing, character, and services of the litigants play no

34 Carey and Reid (1985: 200 n. 50), Christ (1998: 220—1), Cohen (2003: 94-5).

5 Compare, for example, the focus on the written contract in maritime suits such as De-
mosthenes 33, 35, and §6 to nonmaritime contract cases such as Hyperides 3 or De-
mosthenes 48. Christ (1998: 180—91) has pointed out a similar difference between cases
involving banking transactions and the dikai emporikai: whereas litigants in banking suits
present their cases in terms of a breach of philia, parties in maritime cases emphasize a
breach of contract.
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role in arguments in the maritime suits.>® Indeed, in several cases we are
unsure of the legal status of the individuals involved in the transaction.
A narrowed sense of relevance is also suggested by the complete absence
of appeals to the jurors’ pity, which we have seen is a well-known topos
in our nonmaritime popular court cases. The only references to larger
policy considerations in these speeches involve the importance of en-
suring Athens’ grain supply and the necessity of enforcing contracts as
written to facilitate trade.’

The distinctive mode of argumentation in maritime cases can be
usefully compared to two nonmaritime commercial cases that also date
from sometime in the middle of the fourth century, Demosthenes 36
and 37.5% Although the subject matter of these two suits — the leasing
arrangement of a banking business and a series of transactions involving
mining property — is similar to that of maritime suits, the speeches are not
as narrowly focused on the business transactions at issue. Both speakers
make extensive use of extralegal arguments such as character evidence
and appeals to pity.*® Most striking is the use in these two speeches of
witnesses to testify solely to the good character of the speaker or the
villainy of his opponent.®

In sum, Athenian attitudes toward legal relevance were consider-
ably more complex than one might expect. In homicide and maritime
cases, the Athenians could imagine (and, to a lesser extent, implement)
a system that excluded social context in favor of generalized rules.®’
However, in the vast majority of cases Athenian jurors produced largely
ad hoc decisions, as a wide variety of extralegal material was considered

3¢ The one notable exception is Demosthenes 35, in which the speaker, a citizen, slanders

his opponents as Phaselites and sophists. However, even in this speech the bulk of the
oration is devoted to a close reading of the contract, which is twice read out in full.
37 Although in a few cases speakers charge their opponents with having violated the Athens’
grain laws, they do not argue that the jurors should vote in their favor for this reason. This
evidence is presented as part of an argument for ensuring the grain supply and encouraging
trade by strictly enforcing written contracts (Dem. 34.51; 35.54; 56.438).
Like four of our five dikai emporikai, these two cases are also paragraphai actions.
Dem. 36.42, 45, 52, 55—57, 59; 37-48, 52, 54.
Dem. 36.55—56; 37.54.
A discussion of why the Athenians treated homicide and maritime cases differently is
beyond the scope of this piece. In brief, I believe that the peculiar development of homicide
law in the archaic period, rather than a sense that homicide was more serious or in some
way different from other charges, accounts for the unusual character of the homicide
courts in the classical period. The narrower notion of relevance in maritime cases stems
from the need to facilitate trade and attract foreign merchants by offering a predictable
procedure based on a transparent and non-culturally specific standard: the terms of the

s

<
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6

written contract agreed to by the parties.
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relevant and important to reaching a just verdict tailored to the particular
circumstances of the individual case. In this respect, the Athenian courts
were both more and less removed from modern courts than is commonly
believed: the legal system cannot be characterized as embodying a rule
of law, but the participants nevertheless viewed the process as aiming
for recognizably “legal” rather than social ends. The Athenians’ dis-
tinctive approach to relevance in the popular courts reflects a highly
individualized and contextualized notion of justice.
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7: DIFFERENTIATED RHETORICAL
STRATEGIES IN THE ATHENIAN
COURTS!

Lene Rubinstein

t is widely recognized that the procedural complexity of the

Athenian administration of justice provides us with an important

key to understanding how the legal system worked in practice. The
way in which individual statutes were framed meant that a citizen who
wished to bring a complaint before a court would often have a range of
different procedures to choose from, each of which would have differ-
ent consequences for the defendant if he was found guilty as charged.”
‘What has not attracted similar attention from modern scholars is the
extent to which the choice of procedure affected the rhetorical strate-
gies employed by the litigants involved in the action. Nor has there
been much discussion of the question whether the nature of the dispute
itself affected the way in which the litigants were expected to present
their cases before the courts. We habitually talk about Athenian liti-
gation and Athenian forensic rhetoric on the assumption that once an
Athenian appeared as a speaker in the formal setting of a dikasterion, he
would be expected to resort to a relatively well-defined and undiffer-
entiated set of strategies and arguments, regardless of whether he was

' I am grateful to Prof. M. Gagarin, Prof. J. G. E Powell and Prof. P. J. Rhodes for their
comments on this contribution.

> The procedural flexibility that afforded prosecutors a choice between different types of
legal action was well recognized also by the Athenians themselves. The complaint voiced
by defendants that they ought to have been tried under a different procedure from the one
presently employed by their opponent is found in several defence speeches (Ant. 5.9—10,
Hyp. 1.12, 4.5—6, Isaios 11.32—5, Dem. 37.33-8). The most famous anticipation of this type
of defence argument is the passage Dem. 22.25—28, which is paralleled in Isoc. 20.2 and
in Dem. 21.25—26.
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engaged in a high-profile public action for treason or a low-profile pri-
vate action concerning, for example, the recovery of a dowry or a claim
to an inheritance.

There are probably two important reasons why the issue of dif-
ferentiated court strategies has not received much attention in modern
scholarship. The first is that neither of our two surviving fourth-century
treatises on rhetoric, Aristotle’s Rhetoric and the Rhetorica ad Alexandrum,
discusses the question. Both distinguish between techniques and argu-
ments appropriate for defence and prosecution speeches respectively,’
but neither suggests that different types of procedure and different types
of case may call for different rhetorical strategies.

The second reason is that to a modern observer the similarities
between Athenian public and private litigation appear far more striking
than the differences, especially when we consider the position of the
individual who had initiated the legal action. Although the Athenians
did to some extent differentiate terminologically between the initiators
of public and private actions,* the differences between the two were
indeed far less pronounced than those that distinguish a modern plain-
tift in a civil action from a modern impersonal (and ideally objective)
public prosecution agency. In most Athenian public actions, including
those that involved matters that might ultimately threaten the inter-
nal and external stability of the community as a whole, the volunteer
who undertook to launch the prosecution had to assume full personal
responsibility for the case at all stages of the legal process, from the
gathering of evidence and the drafting of the writ to the formal presen-
tation of the case in the courtroom. In that respect, his position differed
only marginally from that of a plaintiff involved in even the most triv-
1al private dispute launched under the heading of a dike. The fact that
most public prosecutions were launched at the initiative of individual
citizens, who were expected to state the reasons why they had chosen

3 For a modern discussion of the differences between prosecution and defence strategies see
above all the seminal study by S. Johnstone (1999).

4 The Athenians did make some terminological distinctions between the persons who
pleaded in public actions and those who had initiated private suits. Although the expression
ho diokon (literally “the one who pursues”) was applied to the initiators of both public and
private actions, the designations kategoros (“accuser”) and the participle with the definite
article, ho kategoron, were used only of prosecutors in public actions and in the actions
for homicide heard by the Areiopagos and other homicide courts. There is not a single
attestation of the designation being applied in the context of a normal dike. I shall use the
terms prosecutor and plaintift as approximate renderings of the Athenian distinction, but
with the caveat that the Athenian categories of public and private actions do not correspond
exactly to the modern distinction between criminal and civil actions.
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to take action, gave rise to frequent professions by prosecutors involved
in public actions of their direct personal involvement in the case against
the defendant.® In stark contrast to a modern state prosecutor, an Athe-
nian litigant pursuing a public action would not be expected to disguise
his personal feelings of hostility against the defendant. Furthermore,
the prosecutor’s own desire for revenge (often for alleged wrongs en-
tirely unrelated to the charge now brought against the defendant) was
perceived as an entirely legitimate motive for launching a public action.

Although a modern observer may not be surprised to find per-
sonal enmity and desire for revenge displayed openly in the context of
a private action (such displays of hostility are, after all, pretty standard
fare in modern divorce and inheritance cases), the practice seems utterly
alien to us when it is found in the context of a public prosecution, in
which the prosecutors are at the same time claiming to be acting on
behalf of the polis as a whole. The readiness with which prosecutors in
public actions combined the themes of personal enmity and revenge
with professions of public-spiritedness 1s often interpreted as an indi-
cation that the Athenians did not distinguish clearly between “public”
and “private” or between the “personal” and the “political.” On this
interpretation it has been argued that an Athenian public action is best
understood as an advanced stage of a conflict between two individual
citizens, which differed from a private action only insofar as the stakes
were higher for the defendant, for whom the consequences of a con-
viction would be far more serious in a public action than in an ordinary
dike.

It is also frequently argued that once it had reached the courts de-
spite attempts to reach an out-of-court settlement, almost any dispute
that formed the basis of private litigation could potentially be talked up
by the litigants into a matter that would ultimately affect the entire polis.
In recent scholarship much attention has been devoted to the Athenian
courts as a forum in which positive and negative behavior was on dis-
play, through the litigants’ descriptions of their own positive conduct in
opposition to the negative conduct of their opponents. Through their
decision, the judges would, in turn, signal to the rest of the community
what constituted acceptable and unacceptable behavior.® According to
this line of argument, any dispute had a clear political dimension. In-
deed, it could be argued that the plaintift’s decision to transform a

3 Although such professions occur in about half of our surviving public prosecution speeches,
they were by no means a strategic requirement. See Rubinstein (2000: 179—180).
% E.g., Hunter (1994: 110), Christ (1998: 190-T1).
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private dispute into a lawsuit conducted in public was in itself political,
for the consequence of that decision was that the polis, as represented
by the dikastai, was invited to intervene directly in the social drama
that was played out in the narratives of the two opposing parties. Thus,
it would be entirely reasonable to expect that the public spectacle of
dysfunctional oikoi, of trading relations gone wrong, and of relation-
ships between friends and neighbors disintegrating into hostility would
provide an opportunity to pronounce on the perceived limits of accept-
able behavior between individual members of the community as well
as between individuals and the community as a whole.

This suggests, in turn, that the line drawn by the Athenians be-
tween public and private was blurred, not only because a prosecutor
could choose to represent a personal injury as a threat to the stability
of the polis as a whole but also because he could in some circumstances
choose between a private and a public procedural heading under which
the case would be brought before the courts. Even so, the procedural
choice made by a prospective prosecutor did nonetheless have some
very real implications for his courtroom strategy, as did the nature of
the dispute itself. In a private action, even of the heaviest kind, each
party was granted only one-third of the speaking time allocated to lit-
igants in public actions.” What is more, by making the length of the
litigant’s address in a dike as well as the size of the dicastic panel depend
entirely on the amount of property under dispute, the Athenians did
apparently try to distinguish on objective grounds between disputes that
were regarded as more or less deserving of the community’s attention
and resources.

The limited time available in private suits may account for, among
other things, the widespread practice of reducing the formal prooimia
in speeches delivered in dikai and diadikasiai to a minimum, or even
dispensing with them altogether.® Conversely, the longer pleading time
available to litigants involved in public actions, whether as prosecutors
or as defendants, provides at least part of the explanation of the more
widespread use of supporting speakers (synégoroi) in this type of litiga-
tion.? A further regulation that differentiated public actions from private

<

Ath. Pol. 67.2.

Twenty-six of the private orations of which the beginnings are preserved contain prooimia
of three paragraphs or fewer (Lys. 10, 17, 23; Isoc. 17, 21; Isaios 2, 4, 5, 6, 10; Dem. 27,
32, 33, 30, 37, 38, 39, 41, 43, 45, 48, 50, 52, 54, 55) while a further four contain no prooimia
at all (Isaios 3, 9; Dem. 49, 56).

3

©

For a broader discussion of the use of synégoroi in public and private actions respectively
and their role in the overall strategies of the litigants see Rubinstein (2000).
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ones was that, in private actions, the water clock would be stopped while
witness statements were presented to the court, whereas in public ac-
tions testimony would count against the speaker’s time allocation (Ath.
Pol. 67.3). The statistical data produced by Todd (1990) strongly suggest
that this procedural rule had a direct influence on the use of evidence in
different types of legal action, because the frequency with which such
testimony is introduced by the litigants is much higher in the private
orations.

These differences are well recognized and relatively straightfor-
ward, as are their implications for the rhetorical strategies of the litigants.
In what follows it will be argued that there are at least three other areas
in which the choice of procedure and the nature of the dispute appear
to have aftected the litigants’ method of pleading and their choice of
arguments:

1. the litigants’ appeals to the judges to display anger at the de-
fendant’s behavior and their professions of their own feelings of
anger and desire for revenge

2. the representation of the outcome of the case as an act of pun-
ishment inflicted on the defendant by the court and the use of
penal terminology to describe the effect of a verdict against the
defendant

3. the representation of the role of the court as educational, in
the sense that the verdict passed in the current case will instruct
other citizens as to what constitutes acceptable and unacceptable
behavior.

The evidence for what we may call differentiated court strategies in
these areas is, first and foremost, our sixty extant prosecution speeches
delivered in the ordinary dikasteria. The distribution of speeches in the
categories of private and public actions is sufficiently even to make
a comparison possible: twenty-nine speeches were delivered in pub-
lic actions; the other thirty-one were delivered by plaintiffs in private
suits.” Although caution will have to be exercised in any attempt to
generalize from such relatively few examples, the material is sufficiently
large and sufficiently representative in chronological terms to warrant

'° The extant prosecution speeches delivered in public actions are the following: Lys. 6, 12,
13, 14, 15, 22, 27, 29, 30; Dem. 19, 20, 21, 22, 23, 24, 25, 26, 53, §8, 59; Aisch. 1, 2, 3;
Lyk. 1, Hyp. 2 Phil., s Dem.; Dein. 1, 2, 3. The private prosecution speeches are: Lys. 10,
32; Isokr. 17, 18, 20, 21; Isaios 3, 5, 6, Dem. 27, 28, 30, 31, 32, 33, 30, 37, 38, 39, 40, 41,
44, 45, 46, 47, 48, 49, 50, 54, 56; Hyp. 3 Ath.
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some conclusions on the basis of the distribution of arguments across
speeches of different types.

What contributes further to the validity of such generalizations is
that the corpus of forensic oratory also provides us with an interesting
control group with which to compare the speeches delivered by pros-
ecutors and plaintiffs, namely the seven surviving speeches that were
delivered in inheritance suits (diadikasia klerou)."" The procedure of di-
adikasia diftered from all other Athenian legal actions by not operating
with “prosecution” and “defence”: all participants in such actions were
defined as being on the same footing as rival claimants to the property
under dispute.

Another feature peculiar to these diadikasiai was that the process of
litigation was by no means a last resort to be engaged in only when all
possibilities for reaching an out-of-court settlement had been exhausted.
When an Athenian man died leaving no sons either natural or adopted
inter vivos, any claim to his estate (and his daughters, if he had any) had
fo go through the courts. Any potential claimants were directly invited
to come forward through a public announcement made by the herald
during a meeting of the Assembly (Ath. Pol. 43.4). The heirs’ taking
possession of and sharing an inheritance without a prior court hearing
was not only discouraged but actually illegal (Dem. 46.22), except when
the claimants were legitimate male descendants, whether natural or
by adoption inter vivos. Thus, the decision to litigate in inheritance
cases did not presuppose a deep-seated personal conflict between the
opposing claimants. This may be one important reason why litigants
involved in disputes of this type tend to avoid overt displays of personal
aggression and why they refrain from using the language of punishment
and revenge. In regard to the three areas of differentiated court strategies
identified above, the seven speeches delivered in diadikasiai klerou all share
the following characteristics:

1. The speakers never tell the judges explicitly that they should feel
anger or hatred at the behavior of the rival claimants, although
the speakers’ graphic descriptions of their opponents’ antisocial
or even unlawful conduct are of course designed to generate
precisely those feelings in the audience. Nor do the speakers
state openly that they are harboring feelings of anger or hatred
against their opponents.

2. The judges’ decision to award the disputed property to one
of the contesting claimants is never represented as a way of

" Isaios 1, 4, 7, 8, 9, 10; Dem. 43.
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punishing simultaneously the other contestants who will have
to leave the court empty-handed. No speech in this category
employs the terminology of penalty or punishment to describe
the decision reached by the court.™

3. The litigants never claim that the outcome of the current dis-
pute has the potential to shape future community behavior.
Although the judges are sometimes told that the litigant’s own
model behavior as a citizen ought to constitute an additional
reason for them to award him the disputed inheritance (e.g.
Isaios 4.27—29), they are not told that their public recognition
of his personal qualities will turn him into an example for other
citizens to emulate. Nor are they told that their rejection of the
speaker’ rival claimants will serve as an example to other citi-
zens of how nof to behave.

‘What makes the diadikasia speeches so valuable as a control group is
that they represent one extreme on a scale that has as its other extreme
the speeches delivered by prosecutors in public actions. The three types
of argument avoided by litigants in diadikasiai are employed, often in
close proximity to each other, in the vast majority of public prosecution
speeches. This suggests very strongly that the strategic deployment of
the arguments on anger, punishment, and the educational role of the
court was context sensitive and that the type of case that the litigant was
fighting had a clear influence on his method of pleading.

When discussing the factors that may have influenced and con-
strained litigants in their choice of rhetorical strategies, it is of course
important to be aware that almost any restrictions on the litigants’ tactics
would have been self-imposed rather than imposed by any formal rules
regulating the litigants’ rhetorical performance. It is true that before the
trial the opposing parties, at least in private actions and in cases heard by
the homicide courts, had to commit themselves by oath to addressing
only the issue that had given rise to their legal dispute, a commitment
that itself was open to rhetorical negotiation and manipulation.” But
this, as far as we know, was the only formal restriction on the litigant’s

' The three most important Athenian terms for punishment and the act of punishing are:
timoria/timoreisthai, kolasis/kolazein, and zemia/zemioun. “To incur punishment” is fre-
quently expressed more loosely with the words diken dounai, literally “to render justice.”
All of these are entirely absent from diadikasia speeches, and, as we shall see, are used only
sparingly in speeches delivered by litigants involved in dikai.

3 The requirement that litigants should address the case directly is best documented in the
context of the homicide courts (see the references in MacDowell 1963: 90—93). Our
most important source for the requirement in trials heard by the ordinary dikasteria is
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argumentation, although he was of course also bound by the laws that
limited freedom of speech outside the courtroom.™ On the whole, it is
fair to say that, although the Athenians operated with strict rules con-
cerning the way in which witness statements and law texts should be
presented in the courtroom, a litigant would be free, at least in theory,
to present his case and interpret its significance for the polis as a whole
in almost whatever way he wished.

In practice, however, a litigant would have to adjust his pleading
to conform to the expectations of his audience. A litigant who failed
to gauge accurately what the judges would consider as acceptable and
appropriate argumentation ran the risk of alienating his audience to
the point where they might actually shout him down and prevent him
from continuing his pleading.™ What we may describe as Athenian
“court etiquette” was created and perpetuated by continuous interac-
tion between litigants and their audiences, including both judges and
bystanders. ™

The corpus of forensic oratory offers us at least two means by
which we may form an impression of the limitations that court eti-
quette imposed on the litigants’ strategies in different types of litigation.
One is to look for passages where speakers attempt to anticipate and
counter a hostile response from their audiences to a particular line of
argument, presumably because they fear that they may be breaching con-
ventional limits of acceptability. The other is to map out the occurrence

Ath. Pol. 67.1, which mentions it only in connection with private actions. Rhodes (2004)
argues that litigants appear to have taken this part of the oath more seriously when pleading
their cases than they have been given credit for by modern scholars. Still, the Athenian
perception of “relevance” was a good deal broader than the corresponding modern notion,
and the lawcourt speeches often include material that would be regarded as irrelevant by
a modern court. See also Lanni’s chapter, above.

'4 The law on kakeégoria defined certain types of defamation as unlawful, including accusations
of throwing away one’s shield in battle, murder, and mistreatment of parents (Lys. 10.6-8).
Lysias 10 provides an example of a dike kakegorias launched by the speaker in response to
an allegation of parricide that his opponent had made during a previous trial.

5 On the informal control exercised by the dikastai over the litigants’ performance through

thorybos, see Bers (1985), still the most comprehensive treatment of this phenomenon.

Lanni (1997: 187—8) has drawn attention to a number of passages that indicate that litigants

often drew on their experience as bystanders in other people’s trials when devising their

own court strategies. Most modern discussions on the development of Attic forensic
oratory have tended to focus on the matter of formal rhetorical instruction as offered
by famous teachers such as Isokrates and by written manuals such as the Rbheforica ad

Alexandrum; less attention has been paid to the more informal ways in which rhetorical

techniques could be acquired through the watching and imitation of other litigants in

action.
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and, equally important, the nonoccurrence of particular rhetorical fopoi
(“commonplaces”) in the surviving speeches in order to reconstruct
what the Athenians themselves would have perceived as appropriate
arguments in various procedural contexts.

The two methods may, to a certain extent, complement each
other. Consider, for example, the apparent unease with which the
speaker of Isocrates 18, a speech delivered in a private blocking ac-
tion (paragraphe), justifies his lengthy admonition to the judges that
their decision in the current case will have serious consequences for
the community as a whole. The speaker claims that the original lawsuit
brought by his opponent was in breach of the amnesty agreed after the
bloody civil war between the supporters of the regime of the Thirty and
their democratic opponents in 403/2 and probably renewed in 4o1. If
his opponent is allowed to proceed with his original action, he argues,
then this will mean that the ban on lawsuits pertaining to acts commit-
ted during the rule of the Thirty is rendered null and void (18.27-32).
In 18.33—34 he justifies this line of argument as follows:

And let no-one think that I exaggerate or am speaking out of
proportion (meizo legein), because I, who am a defendant in a
private action (dike idia), have adduced these arguments. For
this lawsuit is not just about the sum of money specified in the
writ: that is the issue for me, while for you the issue is what
I have just described. No-one would be able to do justice
to this matter in his argumentation, nor could he adduce an
adequate compensation to the writ. For this lawsuit differs
so much from other dikai that while they are of concern only
to the litigants involved in them, the common interest of the
polis is at stake in this one.

At first glance, this may seem just a tactical device on the part of the
speaker to stress the seriousness of his case. There can be no doubt that
his attempt to describe his own lawsuit as exceptionally important for
the entire community serves this purpose. However, his awareness that
some members of the audience might find his argumentation too heavy
in the context of the current legal dispute should not be dismissed as
mere coyness. By describing the verdict in his own case as one that is
likely to shape the future conduct of other members of the community
and to set a precedent for the way in which the terms of the amnesty are
to be upheld, the speaker is in fact employing a fopos that is a standard
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feature in public prosecution speeches (twenty-three of twenty-nine),"”
whereas it is far less frequently used in speeches delivered by plaintiffs
in private actions (eight of thirty-one).”™ The speaker’s concern that he
may be bending the rules of normal court etiquette thus seems to be
well-founded.

If we return to the first of the three areas of differentiated court
strategies defined above, namely the litigants’ declaration of their own
anger and desire for revenge and their admonition to the judges that
they, too, should display their anger in the form of punishment inflicted
on the defendant, we find a similar pattern. Plaintiffs involved in or-
dinary dikai may sometimes vent their feelings of intense annoyance
(expressed by the verb aganakteo),™ but in only three speeches do we
find the plaintifts referring directly to their own anger (orge) at the defen-
dant’s behavior (Lys. 10.28, Dem. 45.7, 54.42). Two plaintifts (Lys. 10.3,
Dem. 50.65) openly state their wish to avenge themselves (timoreisthai)
with the assistance of the court, whereas revenge as a personal motive
for litigation occurs in nine of the public prosecution speeches.?® These
differences in themselves do not allow us to talk about a pattern. But
when we consider them in relation to the passages in which the liti-
gants urge the judges to display their anger against the defendant, it is
clear that the distribution of the topoi is not random. Direct appeals to
dicastic anger are employed in twenty-four of twenty-nine public pros-
ecution speeches, suggesting that prosecutors who adopted that tactic
were on safe ground and that such appeals were unlikely to meet with
disapproval from the audience. By contrast, plaintiffs in private actions
were far less likely to instruct their audiences explicitly that a display of
orge towards their opponents was part of the duty of the court, or that
a rejection of their opponent’s case would serve to articulate the com-
munity’s collective anger at a particular pattern of antisocial behavior as
exemplified by the opponent’s conduct. Only eight of the speeches de-
livered by plaintiffs in private actions contain that fopos, namely Isoc. 18
and 20, Lys. 10 and 32, and Dem. 40, 45, 47, and s4. What is equally
significant is that most of these private speeches also share another

7 Lys. [6].54, 12.35, 85, 14.4, 12, 45, 15.9, 22.17—20, 21, 27.6—7, 29.13, 30.23; Dem. 19.232,
20 passim, 21.98, 183, 220—225, 227, 22.7, 68, 23.94, 24.101, 218, 25.10, 53, 26.1-2,
[53].29, [s9].111—113; Aisch. 1.90—91, 176—7, 192—3, 3.246; Dein. 1.27, 46, 67, 88, 107,
113, 2.21—23, 3.19.

8 The topos is found also in Isoc. 20.12—14, 21.18; Dem. 36.58, 45.87, 50.66, 54.43, 56.48—50.

'9 Isaios 3.30, 6.56, Lys. 32.12, Dem. 27.63, 28.1, §4.15.

2 Lys. 13.1, 3, 41, 42, 83—84, 14.1, 15.12; Dem. 21. 207, 22.29, 24.8, 53.1—2, 58.1, 58, §9.1,
12, 15, 126.
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characteristic, namely that the speakers use the Athenian vocabulary of
punishment to characterize the possible outcome of their case against the
defendant.

Athenian penal terminology is not used indiscriminately to de-
scribe the consequences of an adverse verdict for the defendant. Al-
though all but two of the speeches delivered by prosecutors in public
actions employ this terminology when referring to the outcome of the
case in hand, the vocabulary of punishment is found only in the follow-
ing private speeches: Isoc. 18 and 20, Lys. 10, Dem. 45+46, 47, 50, 54,
56, and Hyp. 3 Against Athenogenes. There is thus a conspicuous overlap
between the speeches that contain the fopos on dicastic anger and those
that refer to the judges’ decision as an act of punishment inflicted on
the speaker’s opponent. Isoc. 18 and 20, Lys. 10, and Dem. 45, 47, and
54 display both features, suggesting that the two themes are normally
closely linked to each other in terms of the plaintifts’ court strategies.

The dikai in which these speeches were delivered share some im-
portant characteristics. The plaintiffs in Isoc. 20 and Dem. 54 were
both engaged in private actions for violent assault (dike aikeias), the
speaker of Lys. 10 was pursuing an action for slander (dike kakegorias),
and Dem. 45+46 and 47 were delivered in private actions for false tes-
timony (dike pseudomartyrion). Each of these three procedures required
the court to “translate” a specific act of injustice that had not inflicted
direct financial loss on the plaintift into a sum of money intended to
compensate him for what he had suftered,*" rather than simply restoring
or awarding to the plaintiff the money or property that he claimed was
rightfully his. Moreover, the dikée kakégorias carried a fine payable to the
public treasury, and the dike pseudomartyrion could result in afimia if the
defendant was facing a third conviction in this type of action. The issue
of an additional penalty over and above simple restitution of property
or money to the winning party is also at stake in Isoc. 18 and Dem. 56.
Both actions carried the penalty of epobelia, calculated as a sixth part
of the property or money under dispute. Although the epobelia appears
to have been payable to the winning party rather than to the polis, the

> Although it might be argued that the loss of a court case as a result of the opponent’s use
of false testimony might be regarded as a form of financial loss, the issue is not so simple.
A plaintift' did not have to claim direct financial loss to bring a dike pseudomartyrion: we
know of at least two dikai pseudomartyrion that were brought by a litigant who had won his
original action despite his opponent’s use of allegedly false evidence (Isaios 3 following up
another successful diké pseudomartyrion attested in Isaios 3.2—4) and who therefore would
not have been able to maintain that he was bringing the action to recover his losses from
the witness.
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person who incurred it faced atimia (Dem. 29.50) or even imprisonment
(Dem. 35.47, 56.4) if he failed to pay this extra sum.

By contrast, where the case was a private action that turned pri-
marily on the question of who had the better claim to a piece of disputed
property or a sum of money, there appears to have been less scope for
the litigants to represent the outcome of the action as an act of punish-
ment inflicted by the court on the unsuccessful party. A litigant who
demands from the judges that they should simply restore to him what
is “rightfully his” implies that, in fact, the defendant will incur no real
loss, except insofar as he will have to give up property to which he is
not entitled. One example of this line of argument is found in Dem.
27.67, aspeech in which Demosthenes tries to recover what he claims is
part of his inheritance from one of his former guardians. He asserts that
the defendant, if he loses the action, “will make payment, not out of
his own funds, but out of mine” and thus incur no personal loss what-
soever, a topos that is found also in other speeches delivered by plaintiffs
(e.g., Dem. 40.56). Disputes of this type are the ones that come closest
to diadikasiai in the sense that the opposing parties are, in effect, making
competing claims to a defined sum of money or a particular piece of
property, and the judges’ role is defined as establishing which of the
two contestants has the better claim rather than to punish. This goes
some way toward explaining the absence from the majority of private
speeches not only of penal terminology as such, but also of appeals to
the judges to display their anger at the defendant’s behavior by inflicting
a form of punishment upon him.

To the modern observer it may not seem particularly strange that
the Athenians appear to have distinguished between “restitution” on the
one hand and “penalty” or “punishment” on the other. Even so, the
fact that the Athenians did make that distinction is important for our
assessment of how the Athenians themselves perceived the role of the
courts in different contexts. Most of the speeches that contain fopoi on
dicastic anger and on the representation of the outcome of the case
as a collective act of punishment administered by the judges on behalf
of the polis also share a third characteristic that concerns the very role
of the court itself as an institution that contributes to the creation and
perpetuation of community values through its decisions in individual
cases.

Let us return to the passage from Isoc. 18, which I quoted earlier. I
argued that the speaker displays a certain unease when making his claim
that the case was not only of concern to him and his opponent, but that
it also had far-reaching implications for the polis as a whole, because
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the judges’ verdict was bound to shape the future behavior of the rest
of the Athenian population, for better or for worse. The speaker may
have been conscious of bending the unwritten rules of Athenian court
etiquette, because he was employing a fopos that was mostly used in
the context of public actions. He was not the only litigant in a private
action to do so; what is interesting is that the educational fopos tends to
occur in speeches that refer to the verdict as an act of punishment to
be inflicted on the defendant (Isoc. 18, 20; Dem. 45, 50, s4 and 56).
The match is not a perfect one — in addition to these six speeches both
Dem. 36 and Isoc. 21 contain the educational fopos but neither penal
terminology nor the fopos on dicastic anger. Even so its concentration
in the speeches that by now have become a group of “usual suspects”
is significant.

The role of the courts in instructing the citizen body at large as to
what constituted acceptable and unacceptable behavior is represented
as absolutely essential by most prosecutors in public actions. In their
rhetoric the verdicts passed by the courts are important both as a means
of restraining the conduct of adult citizens who might otherwise be
tempted to break the law and as a means of passing the polis’ values on
to the next generation. Just as the polis was constantly engaged in the
creation of positive role models of civic virtue by rewarding outstanding
individuals for their services, normally through honorific decrees passed
by the Assembly, a very important role of the court was to create ex-
amples (paradeigmata) of vice by punishing individuals who had violated
the polis’ norms of acceptable behavior. A typical example of this fopos
is found in Aischines’ speech Against Ktesiphon, in which he stresses the
educational and political dimension of the court’s decision (3.245—7):

And most important of all, the young men will ask you on
what model (paradeigma) they should live their lives. For
be well aware, Athenians, that it is not the palaistra or the
schools or training in the arts which alone educate the young,
but far more the public proclamations. It is proclaimed in
the theatre that a disgusting man, who leads a disgraceful
life, is crowned because of his noble behaviour, his upright
character, and his loyalty. A younger man is corrupted by
watching this. A person who is wicked and a pimp, such
as Ktesiphon, is punished. The others will have received
instruction. A person who returns home after having voted
against morality and justice educates his son. His son, as is
reasonable, does not obey, but is now justified in referring to
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admonition as a nuisance. SO NOW you must cast your vote
not only as men who are sitting as judges but also as men
who are being watched, to be called to account by those of
the citizens who are not now present but who will ask you
what your judgment was.

Aischines is considering the serious educational consequences of public
reward and punishment: if the Assembly crowns a villain for his good
qualities it will have created a destructive role model, which the young
citizens will attempt to imitate. If the court punishes a villain, other
citizens will receive the correct message on vice and shun his example
out of fear of the punishment laid down by the laws and enforced by
the courts. In that way the democratic institutions can contribute to the
perpetuation of established definitions of arete through correct choices of
positive and negative paradeigmata, and, conversely, they have the power
to redefine civic arefe in a destructive way by commending individual
negative behavior by a public endorsement. In that respect the verdict
1s invested with a political dimension that goes far beyond the current
legal dispute itself.

As noted earlier, many recent contributions to the debate on Athe-
nian law have focused on the close connection between the courts and
the political life of the polis in general, as articulated for example by
Aischines in the passage just quoted. Current discussions of the so-
called “politicization” of the Athenian courts are not confined to the
types of action that were “political” in the narrow sense, i.e. limited to
the citizens’ behavior in the public sphere, for, as Todd puts it (1993:

155):

At Athens, indeed, a case necessarily takes on political over-
tones the moment that it involves a confrontation between
litigants who are politically active; or even only one such
litigant, whose personal credibility will be dependent upon
the outcome of the hearing. In effect, therefore, any trial for
which we have evidence is likely to have at least potentially
a political significance: for all our speeches concern disputes
among the social élite, and political and social prestige were
at Athens closely related.

Likewise, Christ (1998: 160—192) has drawn attention to the litigants’
adherence to the polis’ co-operative values, which is exhibited particu-
larly in the context of private disputes, and concludes that such displays
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had a wider significance for the community as a whole. By finding in
favor of a litigant who had convincingly demonstrated his allegiance
to the cooperative values of the community, the judges were also con-
tributing to shaping the behavioral norms of the community as a whole:

Athenians serving on juries were not merely passive ob-
servers of the construction of social ideals in the courts but
active participants in the process. Every verdict issued was,
among other things, a verdict on the competing visions of
community that litigants offered. In this way Athens’s courts
provided a venue not only for the adjudication of individ-
ual disputes but also for the articulation and confirmation of
collective ideals. (Christ 1998: 190—T)

But if that is the case, what do we make of those speeches that lack the
educational fopos altogether? As noted previously, in cases that turned
on competing claims to property (including diadikasiai concerning in-
heritance) and other strictly oikos-related matters and in which penal
terminology is avoided the judges are normally not told that their func-
tion as dikastai involves the shaping of community behavior or that their
decision will have an effect on how the laws will be enforced in the
future. Isoc. 21.18, concerning the reclaim of a deposit, is the only
obvious deviation from that pattern. Generally, however, the judges’
role in disputes of this type was defined primarily as that of deciding
which of the two litigants had the better case, an assessment based in
part on an assessment of the general conduct of the two opposing par-
ties. What is important is that the scope of their decision is normally
defined in narrow terms as one that should serve to restore the balance
between the opposing contestants and which will have no immediate
wider implications for the polis as a collectivity.

Given that the educational fopos is found predominantly in private
actions that carried a penalty over and above simple restitution, this sug-
gests that the Athenians perceived neither the rhetorical confrontations
in court nor the litigants’ creation of competing positive and negative
paradeigmata as educational in themselves. It was the judges’ decision
to punish by inflicting a genuine loss on the defendant that created the
paradeigma with a wider educational value and that invested the verdict
with a potential political dimension. Sending a litigant away empty-
handed because his opponent was believed to have a better claim to
a piece of disputed property, or forcing a litigant to return property
that was not believed to be ‘his’ did not apparently offer the same
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opportunities for rhetorical amplification. And it is significant that not
all legal disputes fought out in the courts, in the full view of the com-
munity as a whole, appear to have offered the litigants an occasion to
represent their own plight as one that ought to be of concern to the
polis as a whole.

In the private speeches, in contexts where the dicasts are told to
display their anger, to punish, and to create a deterrent to others, the
issues being discussed normally relate to very specific kinds of antisocial
behavior, which did not require amplification or further elaboration in
order to be represented as potential problems that might threaten the
stability of the entire community. The kinds of misbehavior that seem to
have called for appeals to dicastic anger combined with instructions to
punish are as follows: violent behavior in the form of hybris in Dem. 54
and Isoc. 20, the excessive use of force in connection with self-help in
[Dem.] 47, the general undermining of the legal process through false
evidence in Dem. 45+46, violation of the amnesty in Isoc. 18, the lack
of respect for trierarchical duties in [Dem.] so, the breaking of the laws
designed to protect the shipping of grain to Athens in Dem. 56, the
defamation of a dead man and unfounded accusations of parricide in
Lys. 10, and, finally, the maltreatment of orphans in Lys. 32, a matter
that was by definition of public interest until the orphans reached the
age of majority. These ten speeches are also the only ones in which the
plaintiffs seek to involve the polis collectively as a party to the dispute
with the claim that the community as a whole has suffered directly from
the defendant’s actions and that the judges, as the representatives of the
polis, are therefore now obliged to exact vengeance (timoreisthai) from
the defendant.

There are of course many factors that might have influenced the
court strategies of individual litigants in private disputes, not all of which
are related to the nature of the legal procedure or the level of potential
communal interest that a particular legal case could command. Thus,
the absence of appeals to dicastic anger as well as of the terminology of
punishment in disputes concerning dowries, inheritance, or other oikos-
related matters may be due not just to the private nature of the dispute per
se but also to the fact that such disputes nearly always pitted kin against
kin. In disputes of that kind, a speaker who appealed too strongly and
too openly to negative dicastic emotions against his relatives, and who
was too vehement in expressing his desire to see the defendant incur
a heavy penalty, would very likely have met with precisely the type of
resentment that he wanted to stir up against his opponent. This may
seem a straightforward, even trivial, observation: yet it is very important
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for our general interpretation of the workings of the Athenian courts
and the strategies of Athenian litigants. Private actions of that type were
likely to have constituted a considerable part of the courts’ business. It
would therefore be difficult to maintain that the imposition of penalties
and the display of collective anger in order to teach other citizens a
lesson in civic behavior were invariably a central part of the function of
the Athenian courts in general.

In private actions that did not set members of the same fam-
ily against each other, different strategic considerations were likely to
have applied. What held speakers in such cases back from employing
a combination of the educational fopoi, penal terminology, and appeals
to dicastic anger in dikai or diadikasiai may have been first and foremost
their fear that such appeals might backfire, because their claim that their
case was of common concern simply would not have seemed plausible
to their audience. If that is the case, the absence of such arguments
from certain categories of private actions provides important informa-
tion about where the Athenians themselves would have drawn a line
between public and private. To some extent that line coincided with
the admittedly fuzzy line drawn between public and private actions,
and although the litigants were certainly left a good deal of room for
improvisation, the evidence does suggest that they had to adjust their
rhetorical performance to suit the type of legal dispute in which they
were engaged.

That, in turn, suggests a need for us to distinguish between difter-
ent kinds of Athenian litigation and different types of court strategies.
It warns us against generalizing too freely about “Athenian litigation,”
“Athenian forensic rhetoric,” and indeed about the character of the
Athenian courts as a legal and political institution. Litigants could choose
to appeal to the judges either as a third party whose main duty it was to
decide on a particular question that affected the two opposing parties
and them alone, or as the true injured party whose duty it was to ex-
act revenge and to make a politically important decision to punish that
would affect the community as a whole. And that choice does not seem
to have been an arbitrary one, but rather a highly informed strategic
decision.
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Gerhard Thiir

he authority of the great philosopher Aristotle and the sugges-

tive power of his systematic mind misled the compilers of older

handbooks on the law in Athens and clouded their view of
Athenian legal procedure. In their chapters on evidentiary procedure,
they accept the five “nonartistic proofs” (afechnoi pisteis) canonized by
Aristotle in his Rhetoric (1375a24): nomoi, martyres, synthekai, basanoi,
and horkos (laws, witnesses, contracts, confessions under torture, and
oath)." More recent studies have recognized that only one form of ev-
idence, witnesses, had legal significance in the practice of the Athenian
jury courts.” Aside from a few regulations governing witness testimony;,
Athenian law had no legally specified rules of evidence. We cannot take
the various methods of finding truth in modern law as a natural given,
nor can we uncritically apply those standards to the large Athenian courts
(dikasteria). In Athenian law, the principle of determining the truth is
not primary, but rather the principle of equal opportunity:? both pros-
ecutors and defendants should have a fair opportunity to present their
positions to a body of fellow citizens selected objectively and not influ-
enced by bribery or pressure. This assembly of jurors decides the case
immediately after the speeches, rendering their first and final decision
without deliberating or giving reasons. Their verdict is a simple yes or

" Lipsius (1905—1915: 866—900), Harrison (1971: 133—54), MacDowell (1978: 242—7). Fol-
lowing the modern legal categories more closely, Bonner (1905), Bonner and Smith (1938,
117—44).

> Thiir (1977: 316—9), Todd (1990: 33) and (1996: 96f.).

3 Thiir (2000: 49).
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no (guilty or not guilty). In Athens, legal conflict was a part of direct
democracy. The Athenians thought that if the democratic principles of
fairness were obeyed in court, then the broader goals of legal procedure,
such as truth and justice, would best be assured.

The democratic regulations include: the most equitable allotment
possible of jurors from all ten tribes ( phylai) of the citizens on the day
of the trial and their distribution among the dikasteria; allotting each
juror’s seat within the courtroom he already had been allotted to; and
the double allotment that assigns the available court magistrates to pre-
side over of the dikasteria in session that day. Before the moment of the
hearing neither the litigants nor the court ofticial know which citizens
will be deciding the case. By mixing up the jurors (dikastai) from all ten
tribes and then further mixing up their placement, supporters of the
prosecutor or defendant are prevented from forming groups within the
juries (that numbered from 201 to 1501) and disturbing the delivery of
the speeches. Through this procedure and through a perfectly organized
system of voting by secret ballot, an objective decision — at least as seen
from an external perspective — is best guaranteed. The entire process is
described in the Athenaion Politeia (Chapters 63—69; composed some-
time after 335) with great attention to detail and has been confirmed by
archaeological evidence.* A further, very simple mechanism also con-
tributed to the principle of equal opportunity: exactly the same amount
of time for speaking was measured out for the prosecutor and defen-
dant by a waterclock (klepsydra). The times ranged from approximately
fifteen minutes (five choes of water) for the simplest private case to ex-
actly one-third of the day for the most important political cases. The
length of the day was calculated according to the daylight of the shortest
day in December (Ath. Pol. 67.2—5, unfortunately only fragmentarily
preserved; cf. Harpokration diametremene hemera).

The list of nonartistic proofs I mentioned at the beginning is also
related to the time allowed for speaking and the litigants’ method of
pleading. In contrast to the speech, which was composed by a logog-
rapher according to the art (techne) of rhetoric and delivered by the
litigant himself and his supporting speakers (sunégoroi), these nonartistic
proofs were written documents’® that the court secretary (grammateus)
read aloud at the request of the speaker. In court, no speaker ever held a
document in his hand and read it aloud to the jurors. While the secretary
read, the waterclock stopped, unless the time allotted to the speaker was

4 Rhodes (1981: 697—735), Boegehold (1995).
3 Gagarin (1990: 24), “Evidentiary material.”
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calculated according to the length of the day, because the day cannot
be lengthened. Among the examples of the written documents that the
secretary read aloud outside of the allotted speech time, Ath. Pol. (67.3)
names law (nomos) and witness testimony (martyria), but two other types
of documents, which may have been located in the gaps that precede and
follow in the text, can perhaps be added.® The documents used by the
litigants in the main trial before the jurors are collected during arbitra-
tion and then placed in two containers called echinoi (we now know that
these were clay jars),” which were then sealed and brought into court
so that the documents could be read aloud. In a well-preserved section
of the Ath. Pol. (s3.2) discussing the preliminary hearing before the of-
ficial arbitrators (diaitetai), three types of documents are listed (again as
examples): witness testimonies (martyriai), formal challenges (prokleseis),
and laws (nomoi). Neither in practice within or outside of Athens® nor
in rhetorical theory® was there agreement on a firm number or typol-
ogy of documents that were read out before the court; a litigant was
free to decide what he wished to have read aloud. By interrupting the
coherence of his speech he did run the risk that the jurors would lose
interest or become impatient and begin to protest. But according to the
court speeches and the more general sources cited above, witness testi-
monies in moderate numbers'® were a standard part of the trial process
in the Athenian courts as well as in similarly organized court procedures
elsewhere.

The litigants’ and their supporters’ entire performance in court
basically served to provide proof (pistis) of their own side of the case. The
litigants’ presentations became credible and convincing both through
the narration of the facts, strengthened by additional arguments from
probability (that is by “artistic proofs,” entechnoi pisteis), and also by
reading aloud written documents (“nonartistic proofs,” atechnoi pisteis)
whose precise wording was objectively determined ahead of time, thus
removing them from the art of rhetoric. But the rhetorical handbooks
naturally show how to include these documents in the argument. Seen

6 The text probably enumerates: [ pséphismal, nomos, mat[tyria, symbolon); see Rhodes (1981:
722).

7 Boegehold (1995: 79-81), E 1 (T 305), fourth to third centuries B.c.; Wallace (2001).

8 Ath. Pol. 53.2: martyriai, prokleseis, nomoi (also $3.3); 67.3: see above, note 6; IPArk 17.42—6
(Stymphalos, 303—300 B.C.): martyriai, syngraphai; IvKnidos, I (IK 41) 221 (Syll.3 953) 43—5
(Kalymna, circa 300 B.C.): pseéphismata, prokleseis, grapha tas dikas, allo eg damosiou, martyria.

9 Aristot. Rhet. 1.2 (1355b36): martyres, basanoi, syngraphai; 1.15 (1375a24): nomoi, martyres,
synthekai, basanoi, horkos; Anaxim. Rhet. 7.2: martyres, basanoi, horkos. See Mirhady (1991a),
Carey (1994).

' See the statistics by Todd (1990: 29) and Rubinstein (2004) (appendices).

148

Cambridge Collections Online © Cambridge University Press, 2006



THE ROLE OF THE WITNESS IN ATHENIAN LAW

in this way, it is only logical that rhetorical theory includes “laws”
among the nonartistic proofs as objectively preexisting texts that are
read aloud by the secretary, even though legal statutes, now just as then,
have a status completely difterent from facts that are affirmed but (in the
modern sense) remain to be proved.

Like laws, all other nonartistic proofs except witness testimony
should also be excluded from the law of evidence as we understand it
today. To prove the authenticity of a contract or other document read
aloud by the secretary, the speaker relied entirely on witnesses. In the
short time of the trial, the popular courts had no chance to examine the
authenticity of a document. Certainly litigants could settle the matter
ahead of time in a preliminary hearing — in the anakrisis before the court
magistrate or in the official arbitration (diaifa, see below) — or also in a
private meeting. If someone wished to refer to a document such as a will
during the trial in front of the jurors (Dem. 36.7; 46.8), he summoned
witnesses and challenged his opponent beforehand either to concede
that the copy was true or to open the sealed original that was deposited
with a third party for safekeeping. If the opponent granted that the copy
was true and the original document was authentic, then “proof” of the
document was unnecessary. If he refused the formal challenge ( proklesis),
however, those present as witnesses at the time would confirm this in
the trial, and following the rules of rhetorical art, the speaker would
draw his own more or less detailed conclusion about the accuracy of
the copy and the authenticity of the original.

The challenge (proklesis) issued before witnesses also is important
for the rhetorical argument about the two remaining nonartistic proofs,
slave testimony under torture (basanos) and oath (horkos). Both of these
could be described as evidence in today’s sense, but Athens was peculiar
in that these types of evidence took place outside of court, not before
the jurors. These procedures, interrogation under torture and oath, be-
came relevant to the trial only if both parties agreed. Because slaves
were not normally allowed in court as witnesses, a litigant could inter-
rogate his opponent’s slaves under torture about a particular topic only
if his opponent agreed." In the same way, the parties could agree that
one would accept an oath sworn by the other on a particular subject. In
such challenges it is often suggested that the decision for the entire case
should depend on the outcome of these procedures taking place outside
of court.”” But in most cases it remains merely the suggestion of one

" Thiir (1977).
> Thiir (1977: 214—32), cf. Mirhady (1996) and Thiir (1996b).
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party, because the opponent does not, as a rule, accept the challenge.
But even in these cases, the speaker can have the written text of the
challenge read to the jurors and confirmed by the witnesses present at
the time, and can draw his own conclusions, as Aristotle recommends
(Rhetoric 1.15). Then, the nonartistic proof as a document is not the exact
text of a testimony under torture or a sworn oath, but rather the text
of the challenge, where the contents of the interrogation or of the oath
to be sworn are recorded precisely. Thus only the fact that the chal-
lenge happened is proven, not the contents of the challenge that was
proposed to no effect.”® For Athenian procedure, then, more precise
than Aristotle’s textbook on rhetoric is Ath. Pol. 3.2, where he gives
the documents typically sent by the public arbitrator to be read aloud to
the jury courts as “laws, witness testimonies, and challenges,” without
worrying about the broader application of the challenge.

When describing the law of evidence in classical Athens, necessar-
ily in the terminology of modern law, we should not make the mistake
of seeing the list of nonartistic proofs, which merely groups together
a few types of documents coming from outside the court speech, as
a systematic account of evidence in our sense. Evidence (pistis) in the
rhetorical sense is a general means of persuasion, not of legal proof.

Il

From the considerations put forth thus far, one can conclude that —
contrary to rhetorical theory and against the expectations of a modern
observer — only one type of evidence, witnesses, was used directly in
the procedure before the jury courts. The narrow time frame alone in
which the trial took place suggests that the process of presenting wit-
nesses’ testimony in Athens was essentially different from modern evi-
dentiary procedures. In the following sections the few rules governing
the testimony of witnesses will be discussed: (1) witness qualifications,
(2) witness formulas and types of testimony, (3) arbitration and witness
obligation, (4) the witness in the main trial, and (5) the false witness.
In Section III, we will consider the function of witnesses in the overall
structure of litigation at Athens.

(1) The first question, who is allowed to be a witness in the
dikasteria, already shows that Athenian law was far from exhausting all
possibilities of determining material truth. Only free adult males were

3 Thiir (1996b: 132) against Mirhady (1996).
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allowed to be witnesses. Slaves of either gender, as previously men-
tioned, were normally subjected to interrogation under torture carried
out jointly by both parties outside of court. In the court speeches, the
parties often mention having challenged each other, but no evidence
of this kind is ever used in a trial, or even mentioned as being used.
Likewise, the knowledge women held, which was often decisive in
inheritance speeches, could be introduced only indirectly. Either the
woman affirmed her knowledge outside of the court through an oath —
in Dem. 29.33, and s5.27, for example, the speakers challenge their
opponents to agree to it but no oaths are sworn — or the woman’s
male authority (kyrios) testified for her (Dem. §7.67) with her consent
(Isai. 12.5). A woman did not appear in court on her own behalf, ei-
ther as a litigant or witness, nor could she be held legally responsible
for perjury or for the false testimony of her kyrios. Foreigners, how-
ever, could be witnesses, perhaps by special regulations or agreements
between states.

Whether slaves and women could testify in private homicide cases
is disputed.'* Anyhow, the sacred foundations of homicide law resulted
in several peculiarities, above all solemn oaths. Aside from homicide
cases, slaves managing their businesses independently could apparently
litigate and testify about their own affairs.” From these regulations we
see that the ability to testify did not depend on a person’s mental capacity
but was seen as the privilege of appearing in public on one’s own, before
citizens assembled as jurors in court.

Litigants and their sunégoroi undoubtedly had the right to speak in
court, but were they also authorized or obligated to appear as witnesses?
A litigant could not be a witness in court in his own case in order to
increase the credibility of his plea (Dem. 46.9). Only in a diamartyria
could someone be a witness in his own case (Dem. 44.42; Isai. 7.3),
but such cases did not involve a witness testifying in court but rather
a formal deposition before the archon that he must not hand out the
inheritance to more distant relatives because legitimate sons exist.™
After a diamartyria, the archon’s hands are tied unless formally effective,
extrajudicial testimony is eliminated by a successtul suit for false witness
(see Section IL.5).

Just as a litigant cannot force his own testimony on the court, he
also cannot force his opponent to be a witness: “The two litigants must
4 Harrison (1971: 136).

5 E. Cohen (1992: 96-38).

16 Wolff (1966: 122), Harrison (1971: 124—31); for other forms of diamartyria, see Wallace
(2001).
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answer each other’s questions, but are not obligated to be witnesses” (law
cited in Dem. 46.10). This rule refers primarily to pretrial procedure.
In the anakrisis (preliminary examination) before the magistrate or in
the public arbitration, each litigant prepares step by step the case he
will present in a continuous speech at the trial in court. We can call
this the “dialectical” stage of procedure, in contrast to the “rhetorical”
stage, when his timed pleading is cohesively presented in court.”’ In
pretrial proceedings a litigant questioned and challenged his opponent
before witnesses, and, as we will see, the litigant had to show to his
opponent all the documents that would be read aloud in court, which
could provoke more questions and challenges. At every step, either
litigant must cooperate to ensure a fair preparation for the main trial.
This obligation, however, does not extend to compelling one party to
testify for the other.

What is forbidden for the litigants for obvious reasons, however, is
permitted for their supporting speakers (sunéegoroi ), who argue alongside
them in court. As a result, a paradigmatic trial strategy developed of
presenting the suneégoros as a witness immediately before he gave his
supporting speech (Isai. 12.1, 4; Aisch. 2.170, 184), thus emphasizing
that, like a witness, the sunégoros himself risks a suit for false testimony.™
The extant speeches from witness trials show that their testimonies
were in fact attacked under every conceivable pretext, whereas the only
risk that the suneégoros faced — that he would be prosecuted for “paid
legal assistance” — was negligible: the acceptance of money was difficult
to prove, but it was quite easy to twist the wording of a deposition
and present it as false. It is easy to delineate the boundaries between
sunegoria and witness testimony, when a witness said nothing but merely
confirmed a written document that was read aloud in court, but the
difference may seem problematic during the period when testimony
was presented orally — ostensibly in one’s own words.™ This problem is
only apparent. As I will soon show, even oral testimony in fact adhered
to a fixed formula that clearly distinguished it from the unconstrained
speech of the sunegoros.

(2) Particularly informative are the witness formulas, which, un-
like the issue of oral versus written testimony, have received too little
attention until now. The witness accepts responsibility that a statement,
carefully formulated ahead of time, corresponds to the truth. Beyond

7 Thiir (1977: 156).
¥ Rubinstein (2000: 71).
'9 Rubinstein (2000: 72—5).
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that, he gives no further information of any kind to the court. In the
fourth century this statement was commonly prepared before the pre-
liminary hearing by the litigant who wanted to present the testimony in
court and was written on a whitened wooden tablet (Dem. 47.11). Al-
most throughout, the wording adheres to a set formula. After the name
of the witness or witnesses come, for example, the words “testifies to
knowing that Neaira was a slave of Nikarete and...” (Dem. 59.23) or
“testify to knowing that Phylomache, Euboulides’ mother, was con-
sidered the sister of Polemon...” (Dem. 43.35). The formulaic verb
“know” (eidenai) introduces a subordinate clause that precisely expresses
the fact to be proven. The same formula, “to know” something, is used
to specify the subject about which a slave will be interrogated under
torture in a private basanos procedure: “I requested from him [Onetor]
three slaves who knew that the woman lived with him in marriage . . .”
(Dem. 30.35; reporting a challenge).?®

In witness testimonies, the verb “be present” (pareinai, paragen-
esthat), is also used in a similar way as “know”: “...testify to having
been present before the arbitrator when Philomache defeated all other
claimants to the estate” (Dem. 43.31). “Having been present” is nor-
mally included in the testimony of witnesses who were summoned to

’

13

business transactions or important procedural transactions. By contrast,
most persons who testify that they “know” are accidental witnesses to
an event. A third formulaic verb for expressing the subject of witness
testimony is “hear” (akouein): ““. .. testify to having heard from their
father that Polemon had no brother but a sister, Philomache” (Dem.
43.36). Such hearsay evidence was only allowed if the informant, the
bearer of “knowledge,” was already dead. Sometimes the witness’s re-
lationship to the litigant is recorded in the deposition just before the
subject of the testimony, particularly to point out kinship and therefore
the competence of the witness (“. .. testifies to being a relative and to
having heard...” Dem. 43.42; cf. 35—46). The three different formulaic
words that introduce the subject of the testimony are also found in the
legal regulations underlying the speaker’s argument in Dem. 46.6—7:
“The laws prescribe that a person should testify to what he knows or
to events at which he was present, and that this should be recorded in
a document so that no one could delete something from, or add some-
thing to, the written text. They do not allow testimony from hearsay
while someone is still alive, but only after his death.”

¢ Thiir (1977: 128f.).
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This passage could give the impression that a fixed formula was
only introduced with the written form of testimony. Scholars dispute
not only the date when the Athenians changed from oral to writ-
ten testimony but also the reason for this change.*" The innovation
is probably connected with the reform of pretrial procedure, when the
circle of those responsible was expanded to include all sixty-year-old
citizens who, as “arbitrators by lot,” performed a similar function to
the archons in the anakrisis, preparatory to trial.** In fact, the clay jars
(echinoi) in which documents for trial are stored (Ath. Pol. 3.2, see
above, Section II.1) are mentioned in connection with public arbitra-
tion.*3 Presumably public arbitration, which was established soon after
the restoration of the democracy in 403/2, needed more stringent public
control than the preliminary hearing before the archons. When witness
testimony was submitted in written form, a litigant could be confident
that in the main trial his opponent would not change the wording of
the testimonies announced at the arbitration. For trials in which the
same archon presided over both the preliminary hearing and the main
trial, this risk was minimal. These conclusions, however, are not directly
provable from the sources. The only certainty is that from the 370s, at
the latest, speakers in court asked the clerk to read out the witness
testimonies, whereas in the fifth century, they asked the witnesses “to
speak.”?*

Giving oral testimony is typically understood as if the witness de-
scribed relevant facts to the court in his own words,?S whereas a fixed
formula was only introduced along with written testimony. Two pas-
sages in particular are cited as evidence that witnesses recounted events
in their own words: Andok. 1.69, “They will mount the speaker’ plat-
form and speak to you as long as you want to listen...”; and Lys. 17.2,
“...they will recount to you...and testify.”’*® Upon closer examina-
tion, however, both speeches contain clear hints that oral testimony
was already couched in the above-stated formula. For instance, An-
dokides (1.69) asserts that the relatives he saved from the death penalty
“knew” the information best; we can therefore assume that as wit-
nesses, they described their rescue with similar statements using eidenai

2! Rubinstein (2000: 72—4), with references to earlier works.

2

©

See Scafuro (1997: 126f. and 383—92) (opposed in part by Thiir 2002: 408f.).

3 However, the only known example of an echinos (above, n. 7) comes from an anakrisis.

>4 Leisi (1908: 85f.), Rubinstein (2000: 72, n. 143).

*5 Bonner (1905: 46f.), Leisi (1908: 86f.), Rubinstein (2000: 72), Gagarin (2002: 138), contra
Thiir (1995: 329).

26 Rubinstein (2000: 73).
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(“know”). And the restriction that follows — “as long as you (the
judges) want to listen” — refers grammatically not to the content of
the witnesses’ statements or their speaking, but rather to the number
of witnesses who, pronouncing identical formulas, would be coming
up to the speaker’s platform (béma). For good reason (cf. 1.47) An-
dokides has not called all eleven relatives mentioned in 1.68 but al-
ready stopped the process earlier. The alleged desire of the jurors to
listen (or not) is a rhetorical trope, like the challenge to the jurors in
1.70 to request the completion of an argument that just ended. In the
second passage (Lys. 17.2) both verbs known from the formula are in
fact used: “those who ‘know’ more than I and ‘were present’ when
that man concluded the deal will recount to you and testify.” Here
too, obviously, the witnesses’ narratives consist in the recital of for-
mally introduced statements that were agreed on with the litigant ahead
of time.

From these passages, one can conclude that in the change from oral
to written testimony only the medium, not the formula, changed; what
was previously stored only in memory was now documented. Further
evidence that oral testimony follows a fixed formula is the diomosia,
the statement that a witness in a homicide case must give under oath,
which is also introduced with the verb “know” before the introduction
of written testimony (Ant. 1.8, 28). In the same way the subjects about
which slaves are to be tortured, in the fifth and into the fourth centuries,
are formulated consistently as what the slave “knows.”*7

We may conclude that the boundary between witnesses and
suneégoroi was always clear. The witness used formulaic words and was
responsible for each and every word of his formulaic statement under
dike pseudomartyrion (suit for false testimony — Section II.5). In the pe-
riod of oral testimony, the memory of the participants was obviously
sufficient to ensure the wording, but in accordance with the bureau-
cratic regulations of the restored democracy, testimony proceeded from
the pretrial stage to the main hearing and, if necessary, to the suit for
false testimony in the form of an unalterable document.

(3) If we follow the course of a trial, the witness testimony (that,
as we have seen, in each case was prepared and formulated by the parties
in private) first appears publicly during the pretrial proceedings. In the
scholarship, both the purpose of the different types of pretrial proceed-
ings and the function of the witnesses in the whole trial are disputed.
The first issue can be considered only briefly here, the second will be

*7 Thiir (1977: 128, n. 155; 131).
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treated more fully later (III), after the overall legal framework of the
evidence from witness testimony is clarified.

During pretrial proceedings, the witness first had to state his view
of the prepared testimony. If he refused to appear, he exposed himself to
compliance by force. Cases that fell under the jurisdiction of one of the
nine archons went through a preliminary hearing called the anakrisis.*®
Presumably, at this time the archon would have checked on his authority
to administer the case and any other formal requirements before con-
ducting the trial in a court session under his control. It is thought that
the other trials, which fell under the jurisdiction of the Forty (Ath. Pol.
53.1—3), would have been prepared totally differently: these trials would
have to go through arbitration before a public arbitrator (diaitetes), a
sixty-year-old citizen chosen by lot; but each party could “appeal” the
arbitrator’s decision, and a “higher court” presided over by one of the
Forty made the decision.

Steinwenter®” has already shown that the arbitrator’s verdict was
at most the basis for a free and amicable agreement between parties,
but otherwise was not legally binding. If the parties did not come to
an amicable agreement, the trial took its normal path toward the sole
binding decision of the court. As mentioned above, the legal conse-
quence of public arbitration rested only in the fact that the parties
“could use no documents other than those placed in the echinos be-
fore the arbitrator” (Ath. Pol. §3.3). We can thus see the procedural
purpose of public arbitration as (in addition to attempting to end the
conflict amicably) fairly preparing for the main trial. Following dialec-
tical rules, the parties were supposed to clarify their opposing positions.
As its name (“examination”) suggests, the anakrisis before the archons
also had this dialectic nature, though the archon did not question the
litigants (at least not about formal requirements) but rather the litigants
examined each other.’® Because echinoi are never mentioned in the
literary sources in connection with the anakrisis, Limmli¥* concluded
that the rule of fairness was not in force there and new documents,
even witness testimonies, could be introduced until the beginning of
the main trial. The discovery of a lid with an inscription showing that
the echinos held documents from an anakrisis* proved the opposite.
Accordingly, the litigants had to let each other see all their evidence

28 For details, see Harrison (1971: 94—105).

29 Steinwenter (1925: 68—73), Limmli (1938: 92).

3% Thiir (1977: 76).

3 Lammli (1938: 117) still generally followed, see Wallace (2001: 98).

32 See above, n. 7. The literary sources examined by Limmli (1938) need further discussion.
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in every procedure before the main trial.>* This does not mean, how-
ever, that witnesses gave testimonies in the anakrisis or in the public
arbitration.

Because the witness did not give testimony in either pretrial pro-
ceeding, he was not liable under dike pseudomartyrion tor his appearance
there. However, he was responsible for appearing at the pretrial pro-
ceedings before either the archon or the arbitrator chosen by lot. Each
litigant had the opportunity to summon (kalein, proskalein) privately a
person he would present as a witness. In pretrial proceedings, the witness
had to declare if he would confirm the formulaic testimony presented
to him in court, or would at once “swear himself exempt” by an oath
called exomosia (Pollux 8.37): “He must either confirm or swear himself
exempt that he does not know or was not present.” From the words used
by the lexicographer, clearly taken from the formula for witness testi-
mony, it is easy to see that in the exomosia the witness does not excuse
himself by “not knowing”; rather, he takes an oath that the statement
devised by the litigant and formulated as the witness’s knowledge is not
true. A witness swears ‘“not to have been present” if he denies that he
was summoned for an act of legal significance. Denial under oath, how-
ever, has no legal consequences; a witness can be prosecuted under dike
pseudomartyrion only if he confirms a stated fact during the trial before
the jurors. From Dem. 45.58, we learn that the exomosia normally took
place before the trial, in this case at the public arbitration, and that the
oath ceremony claimed a considerable amount of time. Moreover, Ath.
Pol. mentions (s5.5; cf. 7.1) that, as a particularly celebrated oath, the
exomosia was sworn on the stone before the Stoa of the archon basileus.3*

Instead of swearing oneself exempt, an unwilling witness could
also decide to stay away from the proceeding altogether; however, he
thereby exposed himself to legal force by the litigant who summoned
him. One source (Dem. 49.19—21) gives information about this, during
arbitration, but much of this account remains unclear.’> The witness
Antiphanes did not appear at the last session of the public arbitration
in which his testimony should have been placed in the echinos. The
passage states clearly that testifying before the public arbitrator meant
nothing more than introducing the formulaic testimony in the presence

3 IPArk 17.43—46 (Stymphalos, 303—300 B.C.) has the same regulation; cf. the commentary
on p. 236.

3 The lithos has been excavated in front of the Stoa, Rhodes 1981, 136; 620. Ath. Pol. 55.5 is
speaking about the exomosia generally (contra Carey 1995b: 115); cf. Lyk. 1.20 (see below,
Section II.4 and Appendix).

3 Harrison (1971: 141f.).
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of the witness. Out of fairness, the identity of the witness and the
wording of his testimony had to be revealed to the opposing litigant.
The arbitrator could only accept a deposition in the presence of those
who would confirm them in court. Because Antiphanes did not appear,
Apollodoros, who had summoned the witness in vain, paid “a drachma
for the refusal of a witness to appear” before the close of the arbitration
(49.19).

Apollodoros then brought a suit for avoiding testimony (dike lipo-
martyriou) against Antiphanes to prosecute him for the damage (blabe)
he had caused (49.20). Of course, Apollodorus incurred damages only if
he were to lose the main trial.3® Nevertheless, if he mentioned in court
that the arbitrator did not consider the defendant, Timotheus, guilty
after he waited until night for the witness to appear, but instead ruled
in his favor, he is still not making an argument for damages but is rather
accusing the absent witness. Oddly enough, in the main trial Apol-
lodoros still tries to get Antiphanes to confirm two statements under
oath (49.20). From this passage, we can conclude that Antiphanes was
actually present in court, but most likely as a witness for the opponent.
Apollodoros’ irrelevant challenge to Antiphanes to swear an oath on the
spot is meant to disguise his failure at the arbitration to get Antiphanes
to show up as witness for his side. Dem. 49.19 has been wrongly un-
derstood to mean that a witness can be sentenced to pay the amount of
damage caused by a “broken promise” to appear.’” By comparison with
a parallel regulation from Stymphalos, however, it is clear that to avoid
becoming liable to a penalty the witness had to comply with a private
summons, even without consenting.®*

In the remaining sources from Athens, it is not from arbitration
that the witness is absent, but rather from the main trial. This topic
will be discussed in the next section. There are no sources dealing
with the absence of a witness from the anakrisis, but at least for polit-
ical trials we can speculate (Section II.4). Naturally, no force could be
used against individuals who had already been convicted twice for false
testimony, because a third conviction threatened them with disenfran-
chisement (atimia) (Hyp. 2.12). As a consequence, they were also ex-
empted from swearing an exomosia. This regulation explicitly protected

3 If Apollodoros won his case against Timotheus, the same problem would have arisen as
in a dike pseudomartyrion by a winning party (see below, Section IL.5); in both instances,
the loss is not financial, but rather one of reputation.

37 Lipsius (1905—1915: 659); contra Harrison (1971: 142f.).

3 IPArk 17.10—14 (303—300 B.C.): “to not be present” after being summoned could result in
being penalized for the entire amount of the claim.
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even those witnesses who “had been present,” when summoned at busi-
ness transactions — a stipulation that could have caused trouble for some
parties involved in a contract case. Nevertheless, these individuals could
still appear as witnesses of their own free will.

(4) At the conclusion of the arbitration process, which could ex-
tend over several sessions, the thesmothetes determined a time for the trial
(Ath. Pol. 59.1). A court had to be available with adequate capacity for
the size of the jury. For private suits, 201 or 401 jurors were needed (Ath.
Pol. 53.3), and sor1 for most public cases. The trial had to be conducted
according to a strict schedule because of the costs associated with jury
payment. A court could decide several cases on the same day. Because of
the pressure of time and the large number of jurors, only rudimentary
means were developed for presenting one’s evidence. The most impor-
tant tool for persuading the court were the speeches of the two litigants,
each forming a cohesive unit. The length of their speeches was deter-
mined exactly by the time measured out by the waterclock (klepsydra).
The trial was the domain of rhetoric. A litigant could lengthen the time
of his presentation as much as he wanted by having documents read
aloud because then the waterclock was stopped, but this tactic ran into
psychological limitations; the audience, fellow citizens serving one day
as jurors, preferred to hear exciting stories rather than dry accounts of
deeds.

Evidence from witnesses also had to fit into these limits. The most
important features have already been mentioned: at the trial the witness
had to appear before the court in person and had to go up to, or onto, the
speaker’s platform (bema). There, he had to either recite the formulaic
testimony himself or, later, confirm it silently by nodding after the
secretary read the text aloud. He never had to answer any questions.
Only the fact that he was there in person, that he was either praised or
insulted by the litigants in their speeches, and that by testifying he risked
a suit for false witness gave the jurors an idea whether he was telling the
truth in the testimony created for him by the litigant. The jurors had an
important criterion for assessing the testimony in the rule that before the
jurors voted, the litigants had to announce by episkepsis if they wished
to bring a dike pseudomartyrion against a witness (Ath. Pol. 68.4). No
further measures for evaluating the truth of a testimony were available
to the court. Because the verdict in the dikasterion occurred simply by

% The unique “questioning” of a witness in Andok. 1.14 is nothing other than the deposition
pronounced by the party himself and the witness answering “I know.” An anakrisis of a
witness is mentioned only in IvKnidos 221.67—72 (see above, n. 8).
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a vote without deliberation (Ath. Pol. 69.1) and no reasons were given,
no one could know what influence a particular witness had exerted on
the outcome of a trial.

Under these circumstances, it is evident that the litigants were
given the means to compel a witness to appear for the main trial too. At
the trial in court, unlike the preliminary proceedings, the witness took
personal responsibility for the truth of the facts asserted by the litigant.
Forcing a witness to appear was not conceivable in Athens. Compulsion
could only be applied indirectly through fines or penalties. We must
keep in mind that by swearing the exomosia a witness could avoid all
responsibility for the content of the statement. For practical reasons, the
exomosia was already sworn during arbitration.*°

One simple means of indirectly forcing a witness to appear before
the court was to have him officially summoned (kleteuein) by the court
secretary (Aisch. 2.68). In view of the harsh sanctions that accompany
this official summons, we must assume that kleteuein is allowed only
against absent witnesses (me elthein, Lyk. 1.20) who had already been
summoned by the litigant and appeared during the preliminary hearing.
Only someone who is prepared for his appearance before the court, or
who is present but not willing to go to the speaker’s platform, can fairly
be put under pressure by being officially summoned.

Kleteuein has different consequences in private and public cases.*'
Although we do not know what means of compulsion could be used
against a witness who failed to appear for the anakrisis in a public trial,
we are well-informed about the next stage and the compulsion used to
get witnesses to appear in court and approach the speaker’s platform. It
is certain that a reluctant witness in political trials had to pay a fine of
a thousand drachmas (Aisch. 1.46). According to the general view, the
witness had to pay this fine only if he did not approach the speaker’s
platform when summoned. The thousand drachma fine is exactly the
same penalty a prosecutor had to pay if he abandoned his case or received
less than one-fifth of the votes (Dem. 21.47). Just like the prosecutor,
the witness in political trials should not yield to threats or bribery, after
he has already taken a position during the preliminary hearing. For the
most part, a witness in a public trial could not be held accountable for
material damages (blabé) as a witness in a private suit could. Therefore,
a fixed fine, paid to the state, seems appropriate.**

49 See Appendix and above, n. 34.
4! First seen by Rubinstein (2004).
4> Rubinstein (2004: 109—11).
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Only in the anakrisis of a public trial was someone who sum-
moned a witness uncertain whether he would confirm the testimony
in the main trial or take the exomosia at once. This situation is best
suited for the almost formulaic expression used in connection with
kleteuein, “the witness may (in the future) confirm the testimony or
(immediately) swear the exomosia.” Perhaps one can conclude from this
that kleteuein was also permissible in preliminary hearings along with
the fine of one thousand drachmas, of course only against witnesses
privately summoned according to the rules.

In private cases the expression “kleteuein” is used only once in
a comparable sense (Dem. 32.30). Because a witness who has already
failed to appear at the public arbitration — as shown above — is prosecuted
with dike lipomartyriou for blabe (Dem. 49.20), it is unlikely that the
penalty of 1,000 drachmas would also be imposed on him for failing
to appear in court. Perhaps klefeuein in private cases was a procedure
like episkepsis, undertaken before the vote as a condition for bringing a
dike lipomartyriou,¥ to take revenge for sustained damages or an injured
reputation. Dem. 32.30 deals with none of these questions. Failure to
appear as a witness in court was clearly not a common problem in private
suits.

In sum, we can assume that a litigant was able to compel witnesses
to appear both in preliminary hearings and in the main trial. Although
the exomosia was sworn only in preliminary trials, the witnesses who
exempted themselves under oath still had to go before the jurors in
the main trial and stand by their oath in person. This is indicated by
those passages we have thus far examined — and refuted — as arguments
that an exomosia could also still be sworn before the court. These pas-
sages, however, can best be explained by the rhetorical device of feigned
uncertainty.

The texts cited thus far deal with reluctant witnesses, but Athenian
law also solved the problem of witnesses who were unable to appear at
the main trial because of illness or travel. Before the trial, these individu-
als, in the presence of other witnesses, confirmed the testimony formu-
lated by the litigant in a procedure called the ekmartyria (Dem. 46.7).4*
The original testimony of the absent witnesses and the testimony of
the present witnesses that they were properly transmitting the original

4 Rubinstein (2004: n. 22) understands kleteuein here as the “formal summons to a legal
action”; but the international political affair in Dem. 18.150 is not comparable to the
private one of the poor metic Protos in Dem. 32.

4 Harrison (1971: 146f.); similarly, IvKnidos 221.47—65 (above, n. 8); Pap. Hal. 1.70—73.
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testimony were combined into a single document, in which the testi-
monies of the witnesses who were present in court were added at the
end of the original deposition that the absent witness had given be-
fore the trial (Dem. 35.20, 34). An ekmartyria could be attacked at the
end of the trial in a single episkepsis for false content as well as for false
transmission.

(5) Only after the verdict was it possible to test the truth of testi-
mony taken during the trial. If a party had promptly protested through
episkepsis against one of his opponent’s witnesses,** he could bring a
suit for false testimony (dike pseudomartyrion). We do not know what
happened if the litigant did not bring suit after his episkepsis; perhaps
the simple attack was considered hybris. Deposition suits were mostly
directed against false statements, but in the case of diamartyria, they were
also brought against false legal claims (e.g., one’s status as the legitimate
son of the deceased was disputed in the deposition suit). Finally, suit
could be brought against filing an inadmissible deposition, one based
on hearsay from a person still alive. It is generally accepted that the
prosecutor’s goal in this type of suit is to receive payment of a fine in
the amount of the damage (blabé) that resulted from the testimony.*®
This sanction is meaningless, however, if the winner in the main trial
brings a deposition suit (Lys. 10.22; Isokr. 18.54—56) or if a witness who
testified in a public trial is prosecuted. In these cases, it is not a mat-
ter of material damage, but only of one’s injured reputation, which to
be sure always played a role along with blabe. Because a witness who
had been convicted three times lost his civil rights, it might have been
enough for the prosecutor to bring the witness one step closer to atimia.
It is unclear if, and under what conditions, the trial could be reopened
after the conviction of a witness (anadikia).*” We can assume that, as a
rule, the conviction of the witness did not set aside the verdict of the
main trial.

ITI

The present study tries to understand witness testimony strictly from
the procedural rules in effect in Athenian jury courts. Here at the end,
I will first summarize the most significant conclusions, which deviate

4 IG1I” 1258 (324/2 B.C.), honoring the prosecutors for entering an episkeépsis in time.

46 Harrison (1971: 144), Thiir (1987: 406—12), as against Bonner (1905: 92), Berneker (1959:
1370).

47 Harrison (1971: 192—7), Behrend (1975).
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in part from the general opinion. Then finally, I will give my view of
the purpose of witness testimony in the overall concept of litigation in
Athens.

The fact that the five “nonartistic proofs” are given from a rhetor-
ical, not a judicial, perspective yields the important conclusion that in
the legal process witness testimony is the only enforceable means of dis-
covering the truth in court — and even this only to a modest extent. It
is undisputed that restricting the capacity to bear witness to free males
restricted the search for truth. There is also agreement that written
testimony — a statement formulated by the litigant that the witness only
silently confirmed — did not promote the discovery of truth in court. It
is a new realization that a fixed formula was also used in the period of
oral testimony; in my opinion, the witness never recounted events in
his own words — thus, he was always clearly distinct from a sunegoros —
and was never questioned or cross-examined in court.

Both types of preliminary hearings, the anakrisis and the public
arbitration, serve as preparations for the main trial. The most important
tool in this “dialectic stage” of the procedure is question and answer
between the litigants. The witness is obliged to appear there and must
decide if he will at once swear an oath that the statement prepared by
the litigant is false (exomosia) or if he will confirm it in the main trial.
The exdomosia should not be understood as an excuse of not knowing,
but rather as a negative assertion, denying the content of the testimony.
[f the witness did not appear at the preliminary hearing, then in a private
suit, after receiving a private summons, he had to pay a penalty to the
litigant for damages, and it is possible that in a public trial, after being
officially summoned (kleteuein), he had to pay a fine of one thousand
drachmas to the state. Because public arbitration, as we have known
for a long time, did not end with a definitive verdict, but rather with
the arbitrator’s decision that was not binding at all, we cannot speak
of giving evidence at this stage. In both types of preliminary hearings,
the wording of the entire deposition and the identity of the witness
or witnesses were to be made known to the opposing litigant on the
principle of fairness (though this is disputed for the anakrisis).

The main trial can be characterized as a battle of speeches — the
“rhetorical stage” of the judicial process. Speaking or reading aloud
the short, formulaic testimony, even one denied by exomosia, carried
little weight, at best, in the overall speech. Contrary to the claims of
previous scholarship, an exomosia sworn before the jurors in the main
trial is not attested. It is also a new finding that in each case the witness,
whether he confirmed the testimony or already swore the exomosia in
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the preliminary hearing, must approach the speaker’ platform and show
himself in person to the jurors. In public trials, a witness who did not go
before the jurors after being summoned both by the litigant and officially
was fined 1,000 drachmas. In private cases, he was perhaps penalized
with a fine in the amount of the damage or simply with a guilty verdict.
A perjured exomosia thus had the serious social consequence of public
stigma, but only the testimony positively affirmed by a witness (martyria)
had legal consequences. The witness exposed himself to a suit for false
testimony (dike pseudomartyrion) and could be convicted and fined the
amount of the damage; in each case, he risked the loss of civic rights
(atimia), which occurred after a third conviction. The extant speeches
from these trials show that attacks on witnesses consist of hair-splitting
quibbles (see, e.g., Thiir 1997: 252—s on Dem. 47); the main weapons
are the emotions aroused in the previous trial where the deposition
originally was given.

Thus far I have attempted to reconstruct the legal principles of
witness testimony in the Athenian jury courts. Now we can finally turn
to the identity of the witness. Who were the people who approached
the speaker’s platform alongside the litigants and their sunégoroi? What
function did they have in the interaction between the litigants and their
fellow citizens selected as judges? In the past twenty years this issue has
prompted profound and continually refined analyses of the entire corpus
of court speeches. The results must be placed in the legal framework of
witness evidence. Humphreys (1985: 322 and 353) very rightly denies
the thesis — which, in any case, was never proposed in this form — that
witnesses in classical Athens acted as oath-helpers. The institutional
prerequisites for this, in fact, are entirely lacking. In the time of the
orators, the verdict in an Athenian trial never depended on an oath that,
as in Gortyn, a court magistrate could impose on one of the litigants
or his supporters. Nevertheless, Humphreys understood witnesses as
supporters and followers of the litigants and grouped these into types
of inner and more distant circles. She explained this as resulting from a
court system that presumed the rural mentality of a face-to-face society
that, however, found itself becoming an urbanized society by the end
of the fifth century. The primitive system of the Athenian dikasteria
has conserved that mentality. Comparing Athenian law suits with those
of other Mediterranean agonistic societies D. Cohen (1995: 107-12),
without going into legal details, holds that giving testimony, also a false
one, was a noble act of family and kinship solidarity.

Todd (1990: 31f.) created distinctions based on the statistical fre-
quency of witness testimony in the speeches; witnesses are much more
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often found in private cases than public ones, where the sunéegoroi more
often appear.*® Rubinstein (2004) combines the statistically supported
difference between private and public trials with the substantive crite-
rion of how close in every single case the personal connections were
between the witness and the litigant. In this way, she reveals the difterent
means of compelling testimony; she assigns the fine of 1,000 drachmas
after an official summons (kleteuein) only to public trials. In these she
also finds the long overlooked figure of the neutral witness.

As already emphasized, the legal structure excludes the possibility
of oath-helpers in classical Athens. Already in Draco’s law (621/0) the
verdict in a homicide case occurs not by an exculpatory oath but by
the vote of a panel of judges, the Ephetai (IG I3 104.13). Nevertheless,
the formulaic language of classical witnesses is reminiscent of the for-
mulas of oaths. Witnesses in a homicide case, like oath-helpers, had to
swear an oath that was formulated in terms of “knowing” either the
guilt or innocence of the defendant (Ant. 5.12; 1.8, 28), and “know” is
one of the words that introduce the content of the testimony, that is, the
assertion in the formula of the deposition that requires confirmation.
Because the formula, which is similarly used in oral and written testi-
mony, was too little noticed until now, the archaic character of witness
testimony at Athens was also unrecognized. Here we cannot investigate
the origins of archaic witnesses in the practice of oath-helpers. But the
fact that the fourth-century formula reaches back to earlier times allows
the conclusion that the view of the witness as primarily a helper and
friend of the litigant did not originate in the fourth century. Along
with the formula, the peculiarity of Athenian witness testimony, that
the witness, without being questioned, merely confirmed a statement
formulated by one of the two litigants, can also be dated to the time of
oral testimony. Therefore, the strict polarization of witnesses between
one party and the other also cannot be an innovation of the fourth cen-
tury. All this confirms the assumption that the witness in an Athenian
trial was — from a legal perspective — a helper of one of the litigants
more than an instrument for judicial truth finding.

Not to be overlooked, however, are the tendencies in the oppo-
site direction.*” The risk of being prosecuted by the opponent for false
witness after the trial bound even the closest supporter to the truth. By

# For reservations about the use of statistical methods see Mirhady (2002: 262—4), who
stresses the function of witnesses as a means for finding the truth.

4 These are stressed by Mirhady (2002) and especially for citizenship and inheritance trials
by Scafuro (1994: 157, 182), who calls witnesses in these cases a “living communal archive.”

165

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

analyzing the court speeches, however, we see that testimony was very
often employed that is legally irrelevant or slightly beyond the truth. On
the other hand, even testimony that was by all appearances completely
truthful was attacked with flimsy arguments by a dike pseudomartyrion.
Statistics about the extant testimonies cannot take all these imponder-
ables into consideration. In view of the residual risk that even truthful
testimony before the Athenian dikasteria brought, the conjecture seems
justified that neutral witnesses too were asked for their support by the
litigants ahead of time. To sum up, each trial had its own individual
agenda depending on the subject of the conflict and the litigants’ strate-
gies of argumentation, and this determined the witnesses to be selected
and the formulation of appropriate statements to be confirmed by them.

General considerations so far support the conclusion that litigants
chose their witnesses according to the subject of the testimony from the
circle of their closest supporters or at least from those who were well
intentioned toward them. Nevertheless, the legal sanctions that could
affect a reluctant witness may tell us something different: the indirect
compulsion of a fine for not appearing as a witness in the preliminary
hearing or the main trial could — in theory — serve best to determine
the truth objectively. But the means of coercion lay in the hands of the
litigants who also formulated the testimony. The first stage, summoning
a witness to the preliminary hearing, compelled him to take a stand
either for or against the litigant who had summoned him. Either the
witness agreed to put the previously formulated statement on the record
and to have it used in the main trial or he swore at once a solemn oath
that the statement was false. With the latter, the exomosia, he declared
himself a supporter of the opposing litigant. At a second stage, the
litigant could compel a witness who had appeared in the preliminary
hearing to go before the jurors in the main trial. The compulsion to
testify was, therefore, not so much a tool for finding the truth; rather,
it served most of all to align the witness as the supporter of one litigant
or the other. Nevertheless, clever logographers succeeded in finding
arguments for the truth of a statement denied by the witness even when
an exomosia was delivered; they branded witnesses who were present in
court and supporting their opponents as perjurers (Aisch. 1.47; Dem.
45.60; similarly, Isai. 9.18).

The identity of the witness and the content of his previously for-
mulated testimony are inseparable. For every single testimony, the legal
information in the sources reveals a strict polarization of the witnesses
in favor of one party or the other. Through cleverly formulated testi-
mony, litigants — if not their logographers — succeeded time and again
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in getting supporters of an opponent, who shied away from obvious
perjury, to testify for their side.’® The superficial impression that the
witness was an unconditional supporter of one litigant was qualified by
the masterful manipulation of a witness’s duty to testify.

APPENDIX: EXOMOSIA AND KLETEUEIN

Most scholars agree that the exomosia (oath of disclaimer) was sometimes
sworn directly before the jurors during the main trial (Rubinstein 2004,
n. 15 with further references), but the direct sources, including two
passages from private suits connected with compulsory testimony and
four from public trials, speak convincingly against an exomosia taking
place in court.

In the prosecution of Stephanos for false witness (Dem. 45), Apol-
lodoros accuses Stephanos of stealing a document with witness testi-
mony and adds that people present at the time can testify to this (45.58).
He then has the testimony he wishes these witnesses (who are Stephanos’
friends) read out (45.60) and directs them either to confirm or deny it
under oath. The caption Exomosia tollows and directly afterwards Apol-
lodoros tries to convict the witnesses of perjury, implying that they swore
the exomosia (45.61). But the charge that Stephanos stole the documentis
insignificant, and it is out of the question that Apollodoros and the wit-
nesses went to swear this exomosia at the stone by the Stoa of the basileus
during the trial, leaving the jurors with nothing to do. Even if the oath
ceremony could have taken place in court, it would have interrupted
and thereby destroyed the logical progress of the well-constructed story
(45.57—62). Thus, Apollodoros’s uncertainty (45.58) is fabricated. He
presents his evidence for the supposed theft as concisely as possible with
two documents and the single word Exomosia, referring in all probability
to an exomosia that had already taken place during the public arbitration
and was not repeated in court.

The speaker in Isaios 9.18—19 proceeds along the same lines, but
is not so creative. He summons Hierocles, who has testified for his
opponent, as a witness for his side. This time the exomosia is read aloud.
The speaker then attempts to show that Hierocles’” exomosia is perjury
(9.19). But it is most unlikely that in this rather short speech there is a
break in the speaker’s description of mutual hostility between the two
families just as it is reaching its peak. Here too, then, the document

3% For examples, see Harrison (1971: 140 n. 1) (add Dem. 29.20).

167

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

read aloud was presumably only an exomosia that had taken place in
a preliminary stage. We can conclude that in both cases the witnesses
appeared during the main hearing even though in all probability they
had already sworn the exomosia in the preliminary hearing. There is no
mention of any kind of compulsion.

In four public cases, the speakers threaten their witnesses with
kleteuein (an official summons).>* In Aisch. 2.68, the speaker success-
tully ensures the appearance of his witness at the speaker’s platform; the
possibility of swearing the exomosia is not even mentioned. In Dem.
59.28, the witness is formally given the choice either to confirm the
deposition or exempt himself under oath. When he does neither, the
speaker threatens him with klefeuein. Here too the testimony is ob-
tained. In the same way, only in more words, Lykurgus (1.20) proceeds
against three groups of witnesses. Even though the last two passages
mention the possibility of witnesses exempting themselves under oath,
nothing in the actual depositions indicates that witnesses did or would
make use of this possibility. Also in these passages, the speakers only
put rhetorical pressure on their witnesses to confirm the prepared state-
ments at the speaker’s platform. To encourage the witnesses to confirm
their testimony, Lykourgos uses the analogy of military obligation and
warns against desertion from the battle lines (lipotaxia), which is eas-
ily associated with lipomartyria, the failure of witnesses to appear. For
rhetorical balance, he also explains the possibility of exomosia in detail,
although his reference to the solemnity of the oath that (as we know
from Ath. Pol. s5.5) was sworn at the Stoa of the basileus, must have
made it obvious that it was technically impossible to swear the oath
during the main trial. But the speaker’s actual argument gives no indi-
cation of the different time frames. Perhaps the formulaic alternative in
the last two passages, “testify or swear oneself exempt,” originates from
the formula for kleteuein that developed for the preliminary hearing (see
above, Section I1.4).

An entirely different situation presents itself in Aisch. 1.44—s0 in
the affair of Misgolas. Here too the three possibilities are first described
at length: Misgolas could confirm the testimony that he had sexual re-
lations with Timarchos, not appear and pay the 1,000-drachma fine
for ignoring the summons, or swear the exomosia as a perjurer (1.46f.).
Aischines has already prepared for the last possibility by filing other
depositions aftirming the acts (1.47), but he presents his evidence in
reverse order, first calling other witnesses and only at the end calling

3t For kleteuein in private cases see above Section II.4.
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on Misgolas. Thus, he has already expressed doubt that Misgolas will
confirm the statement (1.50). The rhetorical tactic is obvious: Aischines
first leaves the jury uncertain whether Misgolas had already exempted
himself from the testimony during the anakrisis. Then, under the threat
of kleteuein and the penalty of 1,000 drachmas, Aischines forces his wit-
ness before the jury to stand by his oath that has already been rhetorically
branded as perjury by the depositions previously read aloud. Just as in
the case discussed above about the supposed theft of a document in
Dem. 45.60, here also the evidence about sexual relations is creatively
provided through a deposition that was never confirmed. Because the
jurors do not get to see the documents before the trial, the speakers are
able to enhance the suspense of their speeches by presenting an already
sworn exomosia as if the witness at that moment had not yet decided on
it. The stylistic device of feigned uncertainty is particularly suitable for
the themes of martyria, exomosia, and kleteuein, a fact that must always
be considered when interpreting such passages.
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9: THEORIES OF PUNISHMENT

David Cohen

egal punishment typically involves the deliberate infliction of pain,

harm, or loss on an individual by the state or community in the

form of a judicial response to the violation of a legal norm. Legal
punishment is what gives the criminal law its coercive force and distin-
guishes, in modern legal systems, criminal law norms from the norms
of contract, property, and the like. In different legal systems punishment
may take different forms: loss of life, liberty, or property; deprivations
of civic rights or social status; banishment; dishonor; torture, branding,
or mutilation; outlawry/prescription; or the infliction of such penalties
on family or relatives of the convicted person. All of these forms of
punishment are found in some manner in Athenian law, though not
all of them could be inflicted on citizens, as opposed to foreigners or
slaves. As Demosthenes puts it in Against Androtion (22.55—56), what
distinguishes the slave from the free man is that the latter is sacrosanct
in his person/body, which is respected even when he is convicted of
wrongdoing. The slave, on the other hand pays the penalty with his
body. Indeed, punishment in most premodern legal systems was linked
to civic and social status." It is beyond the scope of this chapter to
address the practices and modalities of punishment at Athens, though
there is much room for further research in this area.? Instead, the focus

For Roman law, see Garnsey (1970). In the Athenian context, the orator Dinarchus ad-
dresses the importance of considerations of status in criminal prosecutions in his speech,
Against Demosthenes (1.26—27). He claims that there is one way and only one way to make
people better: to convict the prominent and punish them as their crimes deserve. In the
case of ordinary persons no one knows or is eager to find out what sentence has been
passed. But in regarded to prominent men everyone hears and praises the judges if they
have not sacrificed the interests of justice to the reputation of the defendants.

©

On methods of punishment, see, for example, Eva Cantarella’s definitive study of capital
punishment (Cantarella 1991b) that supersedes Barkan (1935). On corporal punishment
and the torture of slaves, see Hunter (1994), Chapters 3 and 6 (with bibliography).
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here is on the variety of ways in which Greek thinkers conceptualized
punishment as an institution and its relation to the goals and purposes
of the criminal law.3

In Western legal theory, and particularly since the eighteenth-/
nineteenth-century reform movement associated with figures such as
Cesare Beccaria and Jeremy Bentham, punishment has been seen as
posing a question that the state must answer: What is the justification
for depriving this citizen of his or her life, liberty, property or rights?
Debates about the appropriate answer to this question have preoccupied
modern philosophers from Kant to H. L. A. Hart and Michel Foucault,
as well as sociologists, psychologists, behavioral scientists, and politi-
cians.* The debates have largely turned around what has become the
clichéd trinity of retribution, deterrence, and rehabilitation or, from a
Foucauldian perspective, the exercise of the ever-increasing disciplinary
power of the modern state. The nature of these debates need not pre-
occupy us here. The salient point is that political thinkers, orators, and
philosophers in classical Athens explicitly confronted the problem of
the justification of punishment and debated largely the same theories
in their responses to it. The ways in which they did so, as we will see,
were inevitably a product of their larger attitudes and preoccupations
toward fundamental issues of law, politics, and justice.

PROTAGORAS: REVENGE AND RETRIBUTION

The participatory system of criminal prosecution at Athens invited ag-
grieved or feuding parties to seek redress and/or revenge through the
courts. A series of rhetorical topoi found in forensic orations deals with
the role of revenge as a motivation for prosecution. One type of argu-
ment advances the respectability of seeking revenge, casting it as a famil-
ial or religious duty or as an imperative of honor.> From the rhetorical
perspective, of course, every argument requires a counterargument, and
Athenian orators were ready to answer such claims by saying that in-
dividuals seeking vengeance were using public institutions for private
gain. What is important here from the standpoint of theories of punish-
ment, however, is the question of whether Athenians also distinguished

3 For the most important recent work on theories of punishment in ancient Greece, see
Allen (2000b).

+ See, e.g., Hart (1968) and Foucault (1977).

5 See, e.g., Lysias, Against Agoratus (13.3, 48) and Aristotle, Rheforic 1370b—1371a, 1378a-b).
On this topic generally, see Cohen (1995: Chapter 4).
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the private motives (revenge) of the prosecuting party from a public in-
terest in punishing an individual who had violated the laws of the city.
As my chapter on crime and criminal law in Athens (below) will make
clear, they did make such a distinction, and it was for this reason that
prosecuting parties typically claimed that punishment would not only
provide them with redress but also uphold justice and the laws of the
city. In Lysias’s oration, Against Agoratus, the combination of private and
public motivations in punishment is articulated. The speaker emphasizes
his own duty to avenge the wrongs perpetrated by the defendant (13.3,
42, 48—49, 92, 97). His argument is basically that the criminal law is
the vehicle by which individuals and the community take vengeance on
those who have harmed them through punishment. In so doing they
will avenge those who have been wronged as well as acting justly and
piously.

What this claim leaves open, however, are the precise features of
punishment that serve justice and the interests of the demos. In mod-
ern discussions of punishment since at least Kant, discussion has often
turned on whether “retributive justice” should be counted as such a
feature or whether retribution is just a euphemism for the primitive de-
sire for revenge. Kant, of course, argued that retributive justice was the
very foundation of a just legal order and warned against the “serpent-
windings” of utilitarian thinking that sought to justify the infliction of
punishment not as the “righting” of a past wrong, but rather for the
future good which the societally sanctioned infliction of pain might pro-
duce. In the Western, and particularly the Anglo-American, traditions
the forward-looking approach won the day and succeeded in identify-
ing retribution with a backward-looking, blind desire for revenge for
its own sake. It is only in the past few decades that some legal philoso-
phers have again seriously explored the merits of retributive thinking
and sparked reconsideration of its legitimate role in the justification of
punishment.®

As we will see, although an agonistic society like classical Athens
by no means denigrated the private desire for revenge in response to
intentional insult or injury, those thinkers who pondered the nature of
legal institutions raised the same kinds of questions about the legitimacy
of retribution as an appropriate public response by the institutions of the
polis. As in our own society, judging by the rhetoric of the law courts
ordinary Athenians appear not to have been troubled much by such
concerns and were readily prepared to hear arguments that wrongdoers

¢ See Morris (1968, 1981), Feinberg (1970, 1984), Moore (1997), Fletcher (1998).
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should by “paid back” for what they had done and punished for their
allegedly heinous behavior because they “deserved” it. This is the lan-
guage of retribution, and in the prosecutorial speeches of the orators
it blends easily with claims that punishment of such wrongdoers will
thus serve justice and inhibit others from engaging in such conduct in
the future. We turn now, however, to the attempts of intellectuals and
philosophers to explore these issues in the context of legal and political
theory.

In the dialogue Protagoras, Plato portrays an encounter between
Socrates and the eminent intellectual figure Protagoras, in which the
latter provides an example of his eloquence on the theme of whether
virtue can be taught. In the course of this rhetorical display he offers
what is perhaps the most famous account of theories of punishment in
ancient literature. We are not concerned here with the much-debated
larger philosophical and methodological issues raised by this dialogue,
nor with the extent to which the views advanced in fact represent those
of the historical Protagoras. The passage is remarkable because it sets
out the problem of punishment and its justification with remarkable
lucidity and in much the same terms in which it has been debated in
Europe and America since the late eighteenth century.

Protagoras raises the issue of punishment in connection with his
contention that the civic virtues can be taught through instruction so as
to prevent vice and injustice: “‘Just consider the function of punishment,
Socrates, in relation to the wrongdoer. That will be enough to show you
that men believe it possible to impart goodness” (324a).” This formul-
ation suggests that punishment needs to be assessed in regard to its impact
on the person who is the object of the penalty. That such a perspective
inevitably raises the issue of justifying the pain or deprivation inflicted on
the wrongdoer appears from the argument that Protagoras develops im-
mediately afterwards: “In punishing wrongdoers, no one concentrates
on the fact that a man has done wrong in the past, or punishes him on
that account, unless taking blind vengeance like a beast [hosper therion
alogistos]” (324a—b). Here Protagoras conflates revenge and retribution,
arguing that any backward looking rational for punishment is primitive
or bestial. This is the central thrust of the critique of punishment by
reformers from Beccaria and Bentham onward: that punishment as the
mere infliction of pain in response to a past event cannot be justified.

In other words, Protagoras denies the force of the argument that
wrongdoers or criminals should be punished simply because justice

7 Translations of Protagoras are from Guthrie, Penguin edition, 1956.
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“requires” it, because they “deserve” it, or because honor or the sufter-
ing of the victims demands it. Given the widespread notion in Greek
culture from Homer onward, that revenge is “sweeter than honey drip-
ping down the throat”® and that avenging homicide, for example, is a
sacred religious duty,” Protagoras’s view distances itself from contempo-
rary values concerning the proper role of desert, retribution, and private
revenge in criminal prosecutions. But it also does much more than this.
It asserts the primacy of the policies of the state as the only legitimate
rationales by which punishment can be justified. We will see in Chapter
Eleven how private vengeance and public interest can easily be conflated
in contemporary understandings of the operation of the criminal law.
Protagoras here draws a strict line between the two spheres and argues
that only public policies can justify punishment and, further, that such
policies must look only to the future consequences of punishment: “No,
punishment is not inflicted by a rational man for the sake of the crime
that has been committed (after all one cannot undo the past), but for
the sake of the future...” (324b).

On this account neither the suffering of the victims or their fam-
ilies nor the heinousness of the crime itself is relevant to the institution
of punishment. Like all antiretributivists, Protagoras argues that the past
cannot be undone and that punishment is not “for the sake of the crime”
but for the sake of the future. The rejection of the notion that “the crime
itself” demands a societal response implies a complete denial of the force
of the notion of “moral desert” as the basis of justice or, as that notion
of desert is variously expressed in difterent legal and cultural contexts,
that “the balance must be restored,” that “blood demands blood,” or, in
the vernacular of the lex talionis, an “eye for an eye.” This rejection of
conflated notions of revenge and retribution under the rubric of “blood
demands blood” would have been familiar to Athenians from Aeschylus’s
portrayal of the demise of “blind” retributivism in the Oresteia.'® At the
end of the Eumenides, the final play of that trilogy, Orestes, a confessed
matricide is acquitted at the first trial conducted by Athens’s homicide
court, and the angry spirits of retribution, the Erinyes, are domesticated
in the service of the future political interests of the Athenian state. This
trial is a literary fiction, of course, but in terms of its conceptualization of

8 Homer, Iliad, 18.109, and cf. Aristotle, Rhetoric, 1378a.

Y See, e.g., Plato, Euthyphro.

' “He who has wrought shall pay; that is the law. Then who shall tear the curse from their
blood? The seed is stiffened to ruin” (Agamemmnon 1564—66).
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vengeance, retribution, and punishment it represents the same conflict
explored by Protagoras between retrospective and prospective justifi-
cations of punishment. It also amply illustrates how forward-looking
rationales of punishment, in emphasizing the interests of the polity as
the only justification for punishment, blur the line between the issue
of doing justice in the particular case at hand and the larger political
context in which the judicial system as a whole operates.

Discussions of the goals of punishment in the Athenian orators
confirm this view. Such discussions typically blend arguments about
both justice and the interests of the demos being served by inflicting
punishment on the accused. That is, they employ both backward- and
forward-looking motivations. Lysias, for example, develops such a strat-
egy in Against Alcibiades. He begins the oration with the language of
private revenge and public retribution: “Since our fathers were previ-
ously at feud, and since my long-standing sense of his bad character has
now been increased by mistreatment at his hands, I will try with your
aid to make him pay the penalty for what he has done” (14.3). He later
builds on his argument about the necessity of punishing the defendant
by expounding on the future benefits to the polis. Punishment, he ar-
gues, aims not only at the offender but at the reform of other potential
offenders as well. This is especially true if prominent offenders are pun-
ished, and the “citizens, with this example (paradeigma) before them,
will be improved” (14.12—13; see also 45)."" Demosthenes, in Against
Meidias (21), deploys a similar argument about the benefits of punish-
ment for the polis. The reason that hubris is committed so frequently,
he claims, is the failure to punish offenders; to prevent hubris they must
in the future always be punished (37). In his peroration he combines re-
tributive and forward-looking perspectives in making an accumulative
argument about the manifold nature of the positive consequences of
punishment. If the judges vote to convict, he says, they will be coming
to his aid, providing satisfaction for the demos, teaching others mod-
eration, enabling themselves to lead their lives safely, and making an
example of the defendant for the benefit of others (227).

" Lysias also makes this argument in Against Nicomachus (30.23—24): Severe punishment of
criminals reforms others and does justice to the accused. This use of the idea of making an
example (paradeigma) of the defendant, so familiar in modern discussions of punishment,
is typical of Athenian thinking on the matter. Demosthenes asks the judges to punish
Androtion for the sake of the victims [retribution| and to make him an example (para-
deigma) to others so that they will act with moderation [deterrence]. (22.68 and cf. 88)
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To return to Protagoras’ view that punishment should only be
inflicted “for the sake of the future,” we must next ask precisely how he
defines those future goods that the imposition of punishment provides.
Protagoras, like most modern commentators on punishment, gives two
answers to this question. The first answer is that punishment has as its
aim, “to prevent either the same man or, by the spectacle of his punish-
ment, someone else, from doing wrong again. But to hold such a view
amounts to holding that punishment is inflicted as a deterrent [apotropés
goun heneka kolazei].” To use the vocabulary of modern criminal law,
Protagoras here distinguishes between two kinds of deterrence: “gen-
eral deterrence,” which aims at using the punishment of an offender as
an example to educate the populace as to the consequences of crime
and to strike fear into the hearts of other potential criminals. Public
torture, executions, or the display of the bodies of executed criminals,
have been widely used as such “educational” devices by many legal sys-
tems from antiquity to the spectacular dismemberment of the French
regicide, Damiens, in 1757, so indelibly commemorated by Foucault
in the opening passages of Discipline and Punish.” The second kind of
deterrence, “specific deterrence,” aims at preventing the same wrong-
doer from committing other offenses, whether through some kind of
incapacitation, in the form of incarceration, banishment, or mutilation
or through education by the pain of the punishment as an educational
or motivational device to teach the offender that “crime does not pay.”
Although thinkers such as Protagoras typically have great faith in the
educational and deterrent effect of punishment, as we will see, some
Athenian intellectuals, like their modern counterparts, were skeptical
about the actual deterrent effect of punishment on other would-be
criminals. As in our own day, however, it was a commonplace in Athe-
nian public discourse, at least as represented by the orators, that punish-
ment served the purpose of setting an example for others. Protagoras’s
second answer to the question of the future goods advanced by pun-
ishment brings him back to the theme of education with which he
began.

In modern debates about punishment, another rationale advanced
to justify the institution also rejects backward-looking retribution but
takes the argument about specific deterrence and the educational im-
pact of punishment a step further. Proponents of rehabilitation argue
that the “punishment” must be tailored so as to reform and educate the
offender from within so that he or she may later prove to be a useful and

12

(1977: 3-6).
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law-abiding member of society.” In contemporary discussions these
three positions are not necessarily mutually exclusive, and many com-
mentators advance some combination of them as a multistranded justifi-
cation. Protagoras also turns his account of punishment to its connection
to education and inner reform. Having identified moral virtue (arete,
combining justice, moderation, and respect for the sacred) as the pre-
eminent foundation for an orderly society (324e—325a), Protagoras con-
siders what must be done with those who do not possess such virtues.
Such an individual must, he maintains, be “instructed and corrected
until by punishment he is reformed.” This may seem very much in line
with contemporary advocates of rehabilitation, who argue that it is the
only humane and civilized reason to impose punishment, but the last
part of Protagoras’ remark provides a distinctively Greek qualification:
“And whoever does not respond to punishment and instruction must
be banished from the polis or put to death as incurable” (325a—b"™).
Modern proponents of “scientific” rehabilitation tend to prefer
permanent incarceration until the person is “cured,” but two aspects of
Protagoras’s point bear examination. The first is the conceptualization,
even if only metaphorically, of criminal disposition as a kind of disease,
a medical problem. Education in the form of instruction and punish-
ment is like a kind of medicine for the character. Because human beings
can be educated in virtue, most will respond to the proper course of
“treatment.” Some, however, will not, and they are deemed incurable
(3252 aniaton). The second aspect has to do with the response to the
“medical” dilemma of incurability. Even though the individual in ques-
tion is in some sense “sick,” if even only in a moral sense, this condition
does not give rise to sympathetic treatment. Their “disease” of moral
incurability is dangerous and demands a “social” treatment in the form
of permanent expulsion or death. This treatment, or punishment, is
not meted out because they “deserve” it according to some retribu-
tive logic, but rather simply to protect the state. This follows naturally
from the forward-looking, utilitarian rationale adopted by Protagoras
in the first place. Specific deterrence must be accomplished one way or
the other. The best method is through education and the educational
force of punishment. If this fails, however, the “diseased” member of

3 For critiques of the rehabilitative ideal and an exploration of its implications, see Morris
(1968) and the Hart—Wooten debate. For a devastating critique of the whole notion of
penal reformation, see Foucault (1977: 135—56) and D. Garland (1985).

'+ See also the mythological account of the distribution of civic virtues to men by Zeus,
ending with the admonition that, “if anyone is incapable of acquiring his share of these
two virtues he shall be put to death as a disease to the city” (323d; my emphasis).

77

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

society must be permanently removed in the interests of protecting the
community. This position is, as we will see, developed and explored
at length in other Platonic dialogues. Before turning to these, we will
first examine a text that expresses a robust skepticism for the kinds of
deterrent arguments advanced by Protagoras.

THUCYDIDES: PUNISHMENT AND THE
PROBLEM OF HUMAN NATURE®Y

In Book 3 of his History of the Peloponnesian War, Thucydides describes
the revolt of the city of Mytilene, led by the oligarchic, pro-Spartan
faction, against the hegemony of Athens. After capturing the city, the
Athenians debated the fate of its citizens and decided to put all the men
to death and sell the women and children into slavery. The next day,
however, they began to feel that their decision was “cruel and unprece-
dented” because it encompassed the innocent and guilty alike (3.30).
Thucydides” account of the debate uses two speeches to crystallize the
opposing viewpoints not only on the fate of Mytilene, but also the pro-
cess of political deliberation by which the Athenians should respond to
such events. The debate on this issue, in turn, leads to a lengthy consid-
eration of the question of the usefulness of punishment as a mechanism
for guiding human behavior.

Thucydides represents the arguments in favor of killing the Mytile-
nians through a speech by the leading demagogue of the day, Cleon, a
man “remarkable. . . . for the violence of his character” (3.36). That vi-
olence, as Thucydides shows, manifests itself in his approach to political
decision making, where Cleon tells the Athenian Assembly that they
should act like judges and punish the Mytilenians as criminals guilty
of “calculated aggression” (3.39). His argument about punishment em-
phasizes retributive notions of desert: “Let them now therefore have
the punishment which their crime deserves. . . Pay them back in their
own coin. ... Pay them back for it....” (3.39—40). But he also claims
that such punishment will be in the interests of the Athenians because
of its deterrent effect on other cities: “Make an example | paradeigmal of
them to your other allies” (3.40). In summation he concludes that by
punishing the Mytilenians in the way he suggests, Athens will both be
doing what is just and acting in her own interests (3.40).™

'S Translations are from Rex Warner, the Penguin edition of Thucydides (1954).

1 See also 3.39: “Now think of your allies. If you are going to give the same punishment to
those who are forced to revolt by your enemies as those who do so of their own accord,
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What is also noteworthy about his rationale is that he conflates
the distinction between private vengeance and public retribution by
casting the Assembly as both judges and the injured party. As such, he
urges them not to deliberate objectively but rather to act in anger, as if
in the heat of the moment: ... [D]elay...is to the advantage of the
guilty party. After a lapse of time the injured party will lose the edge of
his anger when he comes to act against those who have wronged him;
whereas the best punishment and the one most suited to the crime
is when retaliation follows immediately” (3.38). In his peroration he
returns to this theme, telling the Athenians to imagine how they felt
when they first learned of their injury and to “remember how then you
would have given anything to have them in your power. Now pay them
back...” (3.40).

It is perhaps worth noting that in the Athenian orators one also
finds such arguments about the role of anger in forensic judgments.'
In Against Aristogiton (2), for example, Dinarchus tells the judges that
they should hate such wrongdoers as the defendant, recall their anger
at what he has done in the past, and kill him. The confusion of judicial
retribution and private revenge is emphasized by the fact that he does
not ask them to punish the accused, but simply to kill him. In the
Demosthenic oration, Against Conon (54.42—43), the speaker also asks
the judges to share in the anger he feels toward Conon and claims they
should not regard this as a private matter but as something that might
happen to any man. Like Cleon, he then appeals to the personal interests
of the judges by invoking the deterrent aftect of punishment: “Will it
be in the interests of each of you to let oft a man who beats people up
and commits hubris? I think not. But if you let him go there will be
many, if you punish him, fewer.” Such appeals to interest might easily
lead into the political realm, as in Against Philocles, where, in language
reminiscent of post—9/11 America, Dinarchus tells the Athenian judges
that they must respond differently to threats to the polis than to other
cases. He says that although in the case of other crimes they must first
carefully and meticulously establish the truth and only then decide on
the punishment for the offender; in the case of open treason on which
everyone agrees, they should give sway to anger and the desire for revenge
or punishment [timaria] that goes with it (3.8).™

can you not see that they will all revolt upon the slightest pretext, when success means
freedom and failure brings no very dreadful consequences.”
'7 For a comprehensive treatment of anger, see the magisterial account of W. Harris (2001).
" Note how this passage plays on the wide meaning of timdria, encompassing both private
revenge and legal penalties. He later sums up what he considers to be the appropriate
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From a philosophical perspective Cleon’s version of retributive
justice is not justice at all, because he calls on the Assembly to put
to death the entire population and not just the oligarchic leaders who
instigated the revolt. He explicitly claims that they, “rightly or wrongly
must be punished” if Athens is to maintain her imperial power. This is
not retributive justice, but a combination of revenge exacted in anger
and the instrumental use of punishment, including of the innocent,
to further political goals. These are precisely the “serpent-windings”
of utilitarian thinking about punishment that Kant inveighed against,
but whatever their philosophical shortcomings their rhetorical appeal
to the emotions of an angered citizenry are obvious. It is precisely
this quality that makes Thucydides” account of Cleon’s speech such a
great example of demagogic oratory. Because, as Plato tirelessly pointed
out, the demos is not likely to listen to philosophical discourse, what
rhetorical strategy can counter the power of this emotional appeal to
the desire for vengeance? This is the challenge that faces Diodotus, the
speaker whom Thucydides portrays as successfully answering the claims
made by Cleon.

To meet this challenge, Diodotus must offer an alternative ac-
count of political deliberation, which he does by, among other things,
reminding the Assembly that wise decisions are not made in anger
and that “this is not a law court, where we have come to consider
what is fit and just; it is a political assembly, and the question is how
Mytilene can be most useful to Athens” (3.44). Having said this, he
goes on to meet at length Cleon’s argument for the deterrent affect
of punishment. He does this primarily by denying that the fear of fu-
ture punishment can have sufficient motivational force to alter an in-
dividuals (or city’s) intent once they have embarked on a course of
action:

Cities and individuals alike all are by nature disposed to
do wrong, and there is no law that will prevent it, as is
shown by the fact that men have tried every kind of pun-
ishment, constantly adding to the list, in the attempt to
find greater security from criminals. . . . Either, therefore, we
must discover some fear more potent than death, or we
must admit that here certainly we have not got an adequate
deterrent.

emotional disposition of the judges: “You must hate the wicked and eradicate such mon-

sters from the city, and show the world that the demos has not been corrupted by the
orators and generals, nor enslaved on account of their reputations...” (3.19).

»
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Why is it, on Diodotus’s view, that the fear of future punishment is
ineffective? He first argues that despite the death penalty, individuals and
states typically feel confident that if they take the risk they will probably
get away with it (3.45). Building on this feeling of false confidence, he
suggests a variety of sociological, psychological, and cultural factors and
dispositions that lead to criminal behavior:

So long as poverty forces men to be bold, so long as the
insolence and pride of wealth nourish their ambitions, and
in other accidents of life they are continually dominated by
some master passion or another, so long will their impulses
drive them into danger. Hope and desire persist throughout
and cause the greatest calamities. .. Then too, the idea that
fortune will be on one’s side plays as big a part as anything
else in creating a mood of over-confidence. . . .

Against such motivating factors, he argues, law is powerless, for it is
simply part of human nature to act on the basis of such motivations no
matter how much they fly in the face of prudential considerations. As
he sums it up, “In a word it is impossible. . . . for human nature, when
once seriously set upon a course, to be prevented from following that
course by the force of law or by any other means of intimidation whatever”
(3.45; my emphasis).

This is a rather bleak assessment, not only of human nature, but
also of the possibility for law as a mechanism for maintaining social order
through the institution of punishment. Deterrence, Diodotus claims, is
simply wishful thinking. He does not claim that it works imperfectly,
but rather that it is “impossible,” that it, whether operating through law
or any other threat, cannot stand up against the force of human nature
once set on fulfilling a desire. It is not merely that desire is so strong,
but that human beings will use their rationalizing capacity to imagine
that hope or fortune will enable them to succeed. How then can civic
order be maintained? Is law utterly useless?'?

Diodotus does not answer this question directly, for he turns from
his examination of the shortcomings of deterrence to an account of how

9 In Against Aristogeiton I (25), Demosthenes offers a similarly negative assessment of human
nature, but a very different account of its relation to law. Law, he explains, is universal,
whereas human nature is unpredictable and individual and inclines men to injustice. It is
only the law that restrains them. Thus, the two goals of all laws are to deter men from
wrongdoing and, by punishing the transgressor, to make the rest better (15—17). Without
legal punishment, he concludes, chaos would reign (25—27).
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the Athenian empire and its allies can best be managed, This, of course,
is in keeping with his admonition that the decision before them is one
to be made by a political assembly and not a court of law. His answer,
however, may be extrapolated from the international to the domestic
context. He says that true security for Athens lies in moderation, not in
inflicting severe punishment, and in “good administration rather than
in the fear of legal penalties” (46). Fairness, moderation, and good
administration will prevent cities “from even contemplating the idea of
revolt” (46). The civic analog to this would involve a legal system that
relies on a social order that inhibits the formation of the poverty, desire,
arrogance, and envy that Diodotus identifies as the causes of criminal
behavior, a legal order that operates through motivational factors other
than the fear of punishment. The negative exemplar of the ideal legal
system is described by Thucydides later in Book 3, when he analyzes
the nature and causes of civil strife in the city of Corcyra. There, the
preemption and abuse of legal institutions by rival political factions sets
in motion a downward spiral of self-destruction in which both human
and divine laws are powerless to prevent or discourage even the most
horrific forms of violence. Thucydides appears convinced that a system
of laws can succeed in preserving order only where the laws are fairly
and impartially applied and the citizens understand that the preservation
of civic institutions is more important than their own individual short-
term self-interest.

It is beyond the purview of Thucydides’ concerns to describe how
such a legal order might come into being or what it would be like. All
Greek political thinkers, however, were well aware of the fragility of
legal institutions in their world. In many ways Greek political thought
1s fundamentally a response to the potential for civil strife and insta-
bility within the polis.*® All other Greek political theorists also shared
Thucydides’ conviction that a legal system based primarily on the fear
of punishment was unlikely to prove effective in maintaining the so-
cial order, particularly in times of need or crisis. Accordingly, thinkers
such as Isocrates, Aristotle, and, above all, Plato turned their speculative
abilities to incorporating legal punishment into a larger framework of
education and socialization that would inculcate the kinds of moral dis-
positions that might make law an effective guide for human behavior. In
the remainder of this chapter we will briefly assess two such philosoph-
ical attempts to provide a fuller and potentially more successtul theory
of punishment.

2% See D. Cohen (1995: Chapter 2) and Gehrke 1985.
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ISOCRATES: EDUCATION, NOT PUNISHMENT,
MAKES GOOD CITIZENS

Isocrates’ sketch, in Areopagiticus (7), of how Athenian institutions might
be reformed for the better proceeds from assumptions about law and
punishment very similar to those articulated by Diodotus. The fore-
fathers of the present day Athenians realized, he states, that “where
there is a multitude of specific laws, it is a sign that the state is badly
governed; for it is in the attempt to build up dikes against the spread of
crime that men in such a state feel constrained to multiply the laws.”
“Being of this mind,” he continues, “our forefathers did not seek to
discover first how they should penalize men who were lawless, but how
they should produce citizens who would refrain from any punishable act.
They thought this was their duty, for it was proper for private enemies
alone to be zealous in the avenging of crimes” (40—4T1).

I[socrates’ remarks reveal a skepticism, similar to that of Diodotus,
about the deterrent force of punishment. A badly governed state will
vainly attempt to prevent crime by passing ever more laws, but laws in
themselves are not sufficient for this task. Officials may seek to enforce
these laws with great energy, but such attempts will also fail. What this
implies for Isocrates is a clear recognition of the limited value of either
deterrent or retributive thinking. His analysis reinforces a strong divide
between revenge, to be associated only with private enmity, and the
administration of justice by those who enjoy a public trust. Those who
are responsible for the administration of justice should not be eager
(unlike Cleon) to inflict punishments for their own sake, but should
be thinking about how to improve the virtue of the citizenry so as
to prevent the commission of crime in the first place (much like the
logic of Diodotus). These efforts must be directed beyond the simplistic
notion of “education” through the example of punishment (41—42).
This forward-looking perspective on preventing criminal behavior by
addressing the source of the dispositions that produce it vitiates the need
either for exacting strict punishment on the basis of desert or for using
punishment as an deterrent to others. Isocrates does not reject the role
of law altogether, but rather simply the notion that the polis will benefit
from making ever more specific laws for every possible criminal act and
punishing violations of the laws with zeal. “Men who are badly reared,”
he maintains, “will venture to transgress even laws which are drawn up
with minute exactness.” It is not that law cannot ever be eftective, but
only when it is combined with proper moral dispositions, for “Those
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who are well brought up will be willing to respect even a simple code”
(41—42). How then is such a legal system to be constructed and what
role in it is there for punishment to play?

In keeping with his nostalgic reconstruction of a golden age of
moral order, Isocrates looks to the powers once enjoyed by the Areopa-
gus and to the more “balanced” (i.e., less radically democratic) ancestral
constitution as sources of inspiration for present reform. In regard to
the role of law, he emphasizes that only proper socialization from the
earliest age can produce the kinds of citizens who are naturally disposed
to obey the law and act with moderation and self-restraint. He imagines
the members of the ancient Areopagus as having understood the false-
hood of the belief that “the best citizens are produced in a state where
the laws are prescribed with the greatest exactness” (7.39). Instead, they
realized that “virtue is not established through written laws but by the
habits of daily life, for most men tend to assimilate the manners and
morals in which they have been reared” (40). This socialization must
begin at a very early age and should be exercised with greatest diligence
over the young, who are filled with desires and disposed to be unruly
(43). Such supervision should continue when they are adults, for they
are not “watched over in their boyhood only to be allowed to do what
they like upon reaching manhood” (37). This previous regime covered
all aspects of life and assigned young men work and activities befitting
their social station to make sure that they were not idle (44—45). The
Areopagus was the nodal point of this disciplinary (in the Foucauldian
sense) fantasy, rebuking, warning, and punishing wayward citizens as
was appropriate (46). For they understood that, “where it is not easy for
wrongdoers to escape detection, or, when detected, to obtain indul-
gence, there the impulse to do wrong disappears. Understanding this,
they restrained the people from wrongdoing in both ways — both by
punishment and by watchfulness” (47).

One might well ask here whether Isocrates has not arrived back
at the very deterrent theory he earlier rejected. Doesn't this evocation
of the salutary effects of punishment and discipline contradict his de-
nial that the example of punishment had a deterrent eftect? The answer
to this question is no, because Isocrates saw a fundamental distinction
between the notion that lots of laws and zealous enforcement would
produce orderly citizens and the regime of the Areopagus he advocated.
The socializing effect of the latter came not from laws and their sporadic
enforcement when a wrongdoer was detected, but rather through the
ongoing regime of supervision and discipline that lasted from childhood
to maturity. The presence of the Areopagus was always to be felt, so as
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to inculcate proper dispositions of self-restraint, moderation, and obedi-
ence to the principles of virtue one had been taught.>" The Areopagus
intervened whenever and however necessary, warning, admonishing,
rebuking, and punishing as it saw fit. That this is a disciplinary model,
and not a judicial framework of the enforcement of laws through the
mechanism of trials, is made absolutely clear by the continuation of
passage cited at the end of last paragraph: “For so far from failing to
detect those who had gone astray, they actually saw in advance those
who were likely to commit some offense. Therefore the young men
did not waste their time in the gambling-dens or with flute girls. . . but
remained steadfastly in the pursuits to which they had been assigned”
(7.47-8). In other words (and in keeping with Aristotle’s description of
its discretionary power to punish, Ath. Pol.), the Areopagus exercised
a kind of censorial power over the conduct of the citizens that did
not depend on the transgression of those many “specific” laws whose
usefulness Isocrates rejected.

Of course from this perspective such specific laws are always a
hindrance to censorial discretion, because on the Athenian democratic
understanding of the rule of law they are meant to define the limifs
of, as well as the legitimate instances of, the state’s intervention in the
lives of its citizens. This is part of Isocrates” hostility to such laws, for
he wants public officials to be able to call citizens to account and, if
they see fit, to “punish” them, even when no specific law has been
broken. For the deterrent effect of punishment based on violations of
legal statutes, Isocrates substitutes the internalized awareness that the
watchful eye of the Council will detect any deviations from prescribed
norms of daily conduct.”* From this perspective, one can understand
why Isocrates so readily discards not only retributive rationales, but also
the kind of forward-looking policies advocated by Protagoras. From

*! The importance of socialization is also acknowledged in the orators, but without going
to the extremes recommended by Isocrates. Rather it is seen as working together with
the deterrent effect of legal punishment. Thus, Lycurgus (Against Leocrates) develops an
argument about punishment that blends deterrence with socialization. Punishment serves
as one of the two key forces in shaping the character and dispositions of the young: In
punishing wrongdoers the judges provide an incentive to the young to right conduct.
There are two influences on the young: the punishments suffered by wrongdoers and the
rewards to the virtuous. Fear is the basis of one, and the desire for honor of the other
(1.9—10, 14—15).

In Politics, Aristotle adopts much the same view of broad and discretionary magisterial
powers as the appropriate solution to the problem of maintaining social order, though he
connects it to a far more elaborate theory of constitutional reform designed to produce a
virtuous and stable polity.

2
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this perspective one can also appreciate the force of the claim somewhat
paradoxically advanced by contemporary scholars that individuals have a
right to punishment, because punishment respects them as autonomous
citizens rather than objects of manipulation by the apparatus of the
state.?3 Such concerns about respecting the autonomy of citizens have
also been voiced in regard to the most highly developed theory of
punishment in antiquity, or indeed anywhere in the Western tradition
until the eighteenth century, and it is to that that theory that we now
turn.**

PLATO AND THE PHILOSOPHY OF
PUNISHMENT

Given the space limitations and scope of this volume it is impossible
here to discuss Plato’s theory of punishment in any detail. Plato devel-
ops his thinking about punishment over the entire span of his oeuvre,
encompassing major dialogues such as Gorgias, Protagoras, Republic, and
Laws, to name only those where it most prominently appears. His ac-
count of punishment has also been the subject of book-length scholarly
treatments.>* More significantly, to do justice to the complexity of his
position, one must also locate it within his treatment of law and justice
in general, which in turn cannot be done without discussing his political
philosophy as a whole, the immortality of soul, the nature of virtue, and
a host of other related topics. What follows then will be merely a brief
reference to a number of passages where Plato provides his own unique
interpretation of some of the themes discussed above. At the most, such
a discussion may serve to stimulate readers to investigate this rich and
rewarding topic that has by no means been fully explored.

Plato first explores the issue of punishment at some length in
Gorgias, where it grows out of a discussion of the educational and po-
litical benefits of philosophy as opposed to rhetoric. Simplifying a good
deal, a discussion of the nature of happiness and the good life leads Plato’s
Socrates to posit that the person who is punished for his wrongdoing will
be happier and better off than someone who escapes any legal penalties
(472—3). This apparently simple proposition appears so paradoxical to

3 See particularly Morris (1968) and (1981) working creatively from a contemporary rein-
terpretation of a Kantian view of retributivism.

>+ Apart from the more infamous version of such concerns advanced by Popper (1966), see
the still unsurpassed account by Adkins (1961).

*5 See Mackenzie (1981) and Saunders (1991), with extensive bibliography.
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his interlocutors that one of them remarks that if it were true it would
“turn human life completely upside down” (481). Plato’s position pro-
ceeds from a similar starting point to that invoked by Protagoras, namely
that punishment can serve an important educational purpose in curing
the moral “disease” of wrongdoing. In Gorgias, Plato, rather than focus-
ing on the educational/deterrent effect on others, concentrates on the
“moral physician” of justice, which represents the sole cure for the soul
of the wrongdoer of the “excesses” that dispose it to wrongdoing (478).
The instrument of that “cure” is punishment, which alone can deliver
an individual from the worst of all fates, which is the incurable state of
being a person disposed to evil rather than to moral virtue (478-9).

If this position seems strange to modern ears, it was virtually in-
comprehensible within the system of traditional Greek values.?® Plato
was well aware of the revolutionary nature of his views and takes great
care in Gorgias to emphasize the paradoxical nature of this theory of
punishment by carrying it to its most extreme formulation. Thus the
person who commits wrong and wants to achieve happiness and well-
being must seek punishment, “whether it be flogging, or imprisonment,
or a fine, or banishment, or death. He must be the first to accuse him-
self and members of his family. .. .” It follows from the same principles,
Socrates continues, that if one really wanted to harm an enemy, instead
of denouncing or prosecuting him, one would do one’s utmost to en-
sure that he was nof punished, for this would mean that he would suffer
the ultimate harm (470-81).

At the end of the dialogue Plato presents a myth of the judgment
of souls in the netherworld, where the true cost of unredeemed wrong-
doing is made apparent. In commenting on this myth he returns to a
somewhat more conventional sounding assessment of punishment and
its purposes (525):

The object ofall punishment which is rightly inflicted should
be either to improve and benefit its subject or else to make
an example to him of others, who will be deterred at the
sight of his sufterings and reform their own conduct. The
men who are helped by undergoing punishment, whether
by god or by man, are those whose faults are remediable;
yet both in this world and the next this benefit is procurable
only at the cost of pain and anguish. Those who have com-
mitted the deadliest wrongs. . . . being incurable . . . do good

26 See Adkins (1961).
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to others, who see them suffering an eternity of the most
severe and terrible torments. .. They are literally hung up
as object lessons in the prison-house of Hades, in order that
every newly arrived wrongdoer may contemplate them and
take the warning to heart.

In this passage Plato uses the language of deterrence and edu-
cation/rehabilitation, but in a context far removed from the debates
discussed in previous sections of this chapter. The metaphysical theory
of punishment here rests not on considerations of political policy, but
on notions of moral virtue that are rooted in a certain conception of the
nature of the soul and of the human capacity for reason. The mytho-
logical portrayal of the souls in Hades serves as an explanatory device
for the proposition that Socrates’ interlocutors, Polus and Callicles, find
so perplexing. This is, of course, the proposition that the happiest and
best life is not that of the tyrant, who can satisty all of his desires with
impunity, unrestrained by law or morality, but rather that of the truly
virtuous man, who, even if he is an impoverished philosopher unjustly
condemned to death, leads the life most to be envied. The tyrant, on
the other hand, is most to be pitied, because he suffers the punishment
his crimes deserve; that of being who he is, a man irredeemiably devoid
of reason and virtue.

In his last dialogue, Laws, Plato must move beyond the metaphysics
of punishment to its institutional manifestations. In this last dialogue,
Plato imagines and legislates for the foundation of an ideal community
that will achieve social harmony and political stability. His solution
of how to do so is to retreat from the rule of philosopher-kings as
developed in the Republic and substitute in its place the rule of law.*”
The entire social and political system of this ideal community emphasizes
the crucial role of an educational system that is designed to inculcate
moral virtue, based on a proper balance of the rational and irrational
parts of the soul, from the earliest age. The law statutes themselves are
adapted to this purpose, for rather than merely threatening a punishment
for transgressions (and thus treating free citizens like slaves, according
to Plato), they are preceded by preambles that persuade the citizens
of the wisdom and rightness of the provisions. Plato’s conception of
the rule of law demands that citizens avoid wrongdoing through the
exercise of their rational capacities, as taught through education and

*7 See D. Cohen (1993) for an analysis of Plato’s concept of the rule of law in this dialogue.
For difterent views see Morrow (1960) and Saunders (1991).
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socialization, rather than merely blindly obeying the law in response to
its threats of punishment.?® To the extent such an educational system
succeeds, punishment will scarcely be necessary, but Plato proceeds from
the assumption that some individuals will nonetheless always be disposed
toward wrongdoing. What then is to be done with them?

The penal provisions of the laws are designed to deter those few cit-
izens whose bad character is too resistant to have been properly formed
by the educational system (853). When someone has violated one of the
laws, the response will “combine instruction and constraint” so as to
prevent the criminal from committing such violations in the future. The
modes of instruction are to be flexible and matched to the needs of the
offender and situation: “We may take action or simply talk to the crim-
inal. We may grant him pleasures or make him suffer. We may honor
him; we may disgrace him. We can fine him, or give him gifts. We may
use absolutely any means to make him hate injustice and embrace true
justice...”?? (862). The variety of these negative and positive incen-
tives, as well as the lack of limits on them, indicates the totality of the
rejection of a retributive notion that wrongdoing necessarily demands
the infliction of a legal penalty. Like Protagoras, Plato’s concern is to
cure a diseased part of the body politic. But what if the disease resists
cure? Again like the views of Protagoras as he portrays them, Plato is
ruthless in his response. He claims, in a manner reminiscent of the the-
ories of punishment in Gorgias, that even the wrongdoer himself “will
recognize that the best thing for all such people is to cease to live —
best even for themselves. By passing on they will help others too: first,
they will constitute a warning against injustice, and secondly they will
leave the state free of scoundrels. That is why the legislator should pre-
scribe the death penalty in such cases. . . but in no other case whatever”
(862—3).

Plato seems to believe that no matter how good a system of edu-
cation one provides, there will always be citizens who resist the moral
socialization that inculcates the disposition to follow the law of one’s
own volition. When such a person is convicted of a crime, all means of
education and persuasion are to be used to bring them around to virtue.
If, however, they resist this “cure,” they are simply to be excised from the
state. Punishment in its most severe form thus remains the fallback po-
sition for protecting the social order when other, “gentler” means fail.

8 See D. Cohen (1993) for a detailed account of this position and of the centrality of the
notion of moral autonomy in Plato’s conception of the rule of law.
*9 Translations are taken from T. Saunders’s (1970) Penguin edition.
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The lengths to which Plato appears prepared to go to defend the
health of the political community against those who threaten to con-
taminate it appears most clearly in his treatment of the crime of impiety.
As in classical Athens, impiety in Plato’s city can ultimately be punished
by death. Unlike Athens, however, the first commission of such a crime
by a person who “has fallen victim to foolishness” is punished by a
five-year term in a “reform center,” where the prisoner will be restored
to “health.” Should this “treatment” fail and he is reconvicted of the
same offense, he should be punished with death. On the other hand,
those who commit impiety out of a fixed disposition that leads them
to believe that the gods do not exist or that they can be bribed, and so
on, are to be treated differently. Because they represent a much greater
threat to a state in which civic religion is a foundational element of
moral socialization, they are treated as incurable. Such offenders are to
be cut off from all social contact and imprisoned until they die. Their
bodies are then to be cast beyond the boundaries of the state (908—09).

Here one sees the moral limits of Plato’s “therapeutic” approach
to punishment. The interests of the “health” of the political commu-
nity are weighted so heavily that the individual who is an atheist out of
conviction is treated as a source of infection that must be prevented at
all costs from spreading. Although not put to death like the repeat of-
fender, he is isolated for the rest of his life in conditions of confinement.
As with any theory of punishment that focuses on the larger societal
interests that punishment may serve rather than on the moral responsi-
bility of the individual offender, the result will always tend to be that the
interests of society prevail. This is the danger of making the decision to
punish in individual cases the product of a social and, inevitably, political
calculus. This was a danger largely unrecognized by Greek theories of
punishment because, as indicated above and in Chapter 11, it was so
natural in their political discourse to identify justice with the interests
of the demos or polis. It is ironic (and one can only wonder if Plato
did not acutely appreciate this irony) that this common feature unites
Plato’s condemnation of the individual impious by conviction with the
Athenian judges’ condemnation of Socrates on the same charge.
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10: THE RHETORIC OF LAW IN
FOURTH-CENTURY ATHENS

Harvey Yunis

ollowing a brief exposition of the rise of rhetoric in Athe-

nian democracy, the first task of this chapter is to explain how

rhetoric became a primary instrument of the judicial process
in fourth-century Athens even though rhetoric had no intrinsic in-
terest in the law. The second task of this chapter is to demonstrate
how rhetoricians spoke about the law and used it for rhetorical pur-
poses in speeches delivered by them or others before the law courts of
Athens.

ATHENIAN DEMOCRACY AND THE RISE
OF RHETORIC

The Athenian democracy of the fifth and fourth centuries B.C.E had no
executive office or executive council. Rather, official, binding decisions
were made in two public, democratic institutions, the Assembly and the
courts. The purpose of both institutions was to express the will of the
demos — that is, the mass of ordinary citizens who made up the vast bulk
of the citizen body and wielded power in the state — in a fair, open,
institutionally stable way. The demos delegated tasks and decisions to
lesser institutions or colleges of magistrates in the name of efficiency.
Initiatives in the Assembly and courts were in the hands of individuals,
who competed for political leadership. And the demos often reconsidered
or revised its own decisions. But there were no institutional mechanisms
to limit the demos’ sphere of activity, and there was no doctrine of rights
restricting the will of the demos. The power of the demos within the state
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was absolute, its decisions in the Assembly and courts were final and not
subject to appeal.’

There were differences in the procedures that governed the or-
ganization and conduct of the Assembly and the courts, but the same
underlying process operated in both institutions and gave them both
democratic integrity. A large audience of ordinary, anonymous citi-
zens, effectively representing the demos as a whole, listened to a debate
among individual citizens on whatever question was to be decided. At
the conclusion of the debate the audience voted and the question was
decided. (In the Assembly the debate was open-ended; in the courts the
debate pitted prosecutor against defendant.) Hence, the state’s decisions
in the Assembly and courts depended on the debate that preceded and
led to the vote. Individual citizens acquired power in the community,
or lost it, precisely to the extent that they could persuade the audi-
ences in the Assembly and courts to vote in their favor and against their
opponents.?

With such an enormous premium on the ability to manipulate
popular audiences and defeat opponents by means of the spoken word,
persuasive speaking naturally became the focus of considerable energy
and intelligence. Throughout Greece at this time, the empirical and
theoretical sciences were mushrooming. The tendency to theoretize
and systematize experience led in the realm of public speaking to the
development of rhetoric (from rhetorike techne, literally “art of speak-
ing”) as a formal discipline. By the early fourth century, rhetoric was
producing teachers, students, schools, and handbooks. It developed its
own theories, principles, practices, and controversies. One crucial con-
sequence of the formation of a discipline is the ability to articulate and
pursue goals that pertain strictly to that discipline and are independent
of all other concerns. So in the case of rhetoric, the only goal that it
considers is how to win the audience over to the speaker’s view; in
court that means victory over the opponent. Because from the point of
view of rhetoric victory is the only objective, everything else — justice,

The key statements on the nature of Athenian democracy are Finley (1973, 1983). On the
evolution of Athenian democracy, its institutions, and its procedures, see Hansen (1991),
Bleicken (1994). Proper description of Athenian democracy remains controversial in certain
points; for an account, with review of the bibliography, see Millett (2000).

W

On the Assembly and courts as parallel venues for the will of the demos, see Ober (1989:
141—7), Bleicken (1994: 224—8). On the problems of mass discourse and decision-making
in democratic Athens, see Ober (1989), Yunis (1996).
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law, statutes, communal welfare — is reduced to merely instrumental
interest.?

The growth of the discipline of rhetoric gave forensic speeches a
use beyond the circumstances in which they were originally delivered:
written copies were produced, circulated, and preserved as examples
of rhetorical art. Some preserved speeches were both composed and
delivered by the litigant for a trial that he was involved in. In other
cases, a citizen involved in a legal dispute could buy a speech composed
specifically for his case from a professional speechwriter (logographos).
This was an important, if expensive, service for a citizen untrained
in rhetoric or inexperienced in public speaking; he would memorize
the speech and recite it in court.* For present purposes the two kinds
of speeches can be treated alike. All the extant material stems from
the most experienced and highly skilled rhetoricians of fourth-century
Athens.> They all use the same terminology and approach their task
in the same basic way: seeking to compose a winning speech, they
subordinate everything to that purpose.

ATHENIAN TRIALS AS RHETORICAL CONTESTS

In many respects, a trial in fourth-century Athens was not unlike what
goes on in a modern court in the Anglo-American world. The trial was
conducted on the basis of a specific indictment that presented a legal
basis for the court’s decision. The court followed established procedures
designed to insure fairness. Prosecution and defense faced off on equal
terms before a jury of their peers. The court’s decision followed the
adversarial encounter between the contending parties. It was generally

w

On the development of rhetoric as a discipline, see Cole (1991). On the influence of
Athenian democracy on the development of rhetoric, see Yunis (1998). On the rhetorical
schools and rhetoricians of fourth-century Athens, see Kennedy (1963). On the growth of
science and disciplinary knowledge and the role of the sophists, see Lloyd (1979), Kerferd
(1981).

Reading from a text in hand would have breached the taboo against written texts in court
(discussed below). Logographic speeches make up about two-thirds of the roughly roo
complete Athenian forensic speeches that survive; see Usher (1999) for a guide to this
material. Quotations and fragments of other speeches also survive. Todd (this volume) dis-
cusses logographic speeches in the context of Athenian law. On professional speechwriting
in Athens, see Lavency (1964), Dover (1968b: 148—74), Usher (1976).

~

5%

On the canon of ten Athenian orators, which comprises all the surviving historical material
of Athenian oratory, see Worthington (1994).
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accepted that trials contributed to the rule of law, which was essential
for communal welfare. Insofar as Athenian litigants pursued victory in
court while exploiting the rules of the justice system to the extent
possible, they seem no different than modern trial lawyers.

But one crucial diftference between an Athenian trial and its mod-
ern counterpart gave rhetoric a scope for operation in Athenian courts
that is scarcely possible in a modern court of law. Athenian trials lacked
any mechanism for considering on the basis of norms derived from the law
itself what the law was and what the law required in the case at hand.
That is, Athenian trials were not informed by the demands of jurispru-
dence, which might inhibit the litigants’ naked pursuit of victory by
enforcing adherence to independently established norms of law. As a
result, Athenian litigants had free rein. They could, and did, dispute the
law, but there was no third party to intervene and hold litigants to an
independent, impartial, or scientific standard of legal argument.°

In an Athenian trial only three parties were involved: prosecutor,
defendant, and a panel of citizens, known as dikastai (literally “judges”),
who, combining the functions of judge and jury, determined the out-
come. All three parties functioned without training, expertise, or su-
pervision in the law. Prosecution and defense spoke in turn for an equal
amount of time. When they were finished, the dikastai voted by secret
ballot for either the prosecutor or the defendant; simple majority ruled.
The dikastai had no opportunity to question the litigants or to discuss the
case among themselves. There was no presiding legal officer to impose
rules of evidence or relevance, to require litigants to address any matter
of fact or law, or to question or limit the litigants in the presentation of
their cases. Scrutiny of the statutes at stake never developed into an of-
ficial part of the process that issued in the court’s decision. A trial would
take no more than several hours, even for cases that were crucial for the
community as a whole. The court’s decision was final, issued summar-
ily, and not subject to appeal.” Thus, in an Athenian trial litigants had

S The critical legal studies movement has questioned whether there is, or can be, an inde-
pendent, impartial, or scientific standard of legal argument. This chapter takes no view on
that issue, but merely cites the traditional role of jurisprudence for the sake of comparison
with the Athenian situation. Even if the traditional standards of jurisprudence prove to
be untenable, the dynamic of modern courts, in which a judge guides the proceedings,
difters fundamentally from the unguided proceedings of an Athenian court. For a history of
Anglo-American jurisprudence that includes critical legal studies, see Coquillette (1999).
On the beginnings of jurisprudence in Greek thought, which had little influence on the
conduct of Athenian trials, see Jones (1956), Romilly (1971).

7 On the procedures of Athenian trials, see Hansen (1991: 178—224).
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no institutionally imposed constraints on what they could say during
their allotted time. The only effective constraint was rhetorical; that is,
litigants would constrain themselves from saying anything that might
alienate their audience, the dikastai.

Other factors minimized the legal expertise that was brought to
bear in an Athenian trial. First, trials functioned largely without the
use of written documents. Although literacy was expanding rapidly in
fourth-century Greece, only the pretrial stage of Athenian legal adju-
dication was affected.® Full literacy was still restricted to the upper class
(and to slave functionaries of the state and upper class families). A large
portion of the citizen body, if not the bulk of it, was either barely literate
or functionally illiterate. Because average citizens had to maintain access
to the legal system and also had to represent themselves in court, a high
degree of literacy could not be required just to participate in a trial and
address a court. Further, in spite of an attempt to organize the body
of statutes into a written, publicly accessible form, in fact the statutes
were neither well organized nor easily accessible. A public archive ex-
isted but was neither systematic nor comprehensive.” Court proceedings
were not recorded in writing. Briefs formed no part of the legal pro-
cess. To preserve the power of the ordinary citizens en masse, Athens’
courts, like the Assembly, continued to rely on oral procedures and
confined literacy to areas where it would not hinder the participation
of the masses. Thus, the possibilities of legal examination that writing
and legal texts might have provided were never exploited in Athenian
courts.'®

Second, whereas Athenian democracy hastened the development
of a discipline devoted to persuasive speaking, it hindered a similar de-
velopment with regard to law. The introduction of a trained, indepen-
dent judiciary or trained legal advocates into court proceedings would
have been perceived as an intrusion on the direct democratic rule of

8 The Athenian legal procedure known as graphé (literally “writing”), used for disputes of
public import, required the indictment to be submitted in writing when the case was
initiated and vetted; in 403 the Athenians decided that henceforth only written laws
would be recognized as valid; and witnesses no longer testified in court, but depositions
taken down in writing were read out to the court. On the importance of writing in the
development of Greek law, see Gagarin (2003). On writing and law in fourth-century
Athens, see Sealey (1987: 35—41). On literacy in classical Athens, see W. V. Harris (1989:
65—115), Thomas (1989).

On the attempt at organization of the laws at the end of the fifth century, see Todd (1996).
On the public archives in Athens, see Sickinger (1999).

©

On the persistence of oral practices in preference to written documents in the Athenian
courts, see Cohen (2003).
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the masses."" As ordinary citizens in good standing, the dikastai were
deemed to have no need of special training to decide legal disputes.
Like the great questions of state policy that were debated and decided
in the Assembly, so too legal disputes were considered to fall within the
natural and proper competence of every ordinary citizen. Any sugges-
tion to the contrary would give offense and meet with resistance.

Issues of law in an Athenian court were further muddied by the
fact that, far from attempting to insulate legal decisions from politi-
cal ones, the Athenians consciously mixed the two together. The courts
considered explicitly political charges such as treason, misconduct in of-
fice, and public fraud. But charges that were not explicitly political, such
as embezzlement, impiety, homosexual prostitution, and many others,
were also used to bring disputes among politicians into court. In such
cases the litigants’ political motives were patent, the political arguments
were explicit, and the court’s decision was recognized as bearing on
public policy. This meant that arguments on the law would comple-
ment and compete with arguments on the integrity, loyalty, communal
service, and political and military record of both prosecutor and de-
fendant. But the range of nonlegal concerns that were introduced to
an Athenian court went well beyond politics. It was normal for an
Athenian litigant to refer to his or his opponent’s social and economic
status, family background, education, and moral character. Outright
vituperation and character assassination were customary in court. Such
pleas, clearly intended to bias the dikastai in favor of the speaker and
against the opponent, would normally be excluded in a modern court
of law as defamatory and prejudicial. The Athenians, who had no no-
tion of modern jurisprudence, entertained such pleas in court on the
view that a litigant’s social standing, character, and family background
could well affect communal welfare, which it was the court’s duty to
protect. In an Athenian trial it was impossible to separate law, poli-
tics, ideology, and the litigants’ style and personality. All were on trial
simultaneously.™

In these circumstances, the Greek word for a trial in court, agon (lit-
erally “competition”), was entirely apt: an Athenian trial was an all-out

" Advocates (synegoroi) were used on the basis of political or family ties, but unlike speech-
writers, who worked only behind the scenes, they were not professionals and not available
for hire. On advocacy in Athenian trials, see Wolft (1968a), Rubinstein (2000).

> On Athenian litigation as social process, see Cartledge, Millett, and Todd (1990), Cohen
(1995), Christ (1998). On popular Athenian ideology and its role in the democracy, see
Ober (1989). On the political role of the courts, see Hansen (1990b). On the mix of legal
and political argument, see Yunis (1988).
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verbal contest between two litigants vying to persuade a large audience
of average, anonymous citizens to vote in their favor and against the
opponent. Yet, paradoxical as it may seem, from the perspective of the
democratic system, it constituted no harm to the law if the court had no
mechanism to examine the statutory basis of the dispute that was being
contested and the litigants discussed statutes purely at their convenience.
Rather, the most significant fact with regard to the law was simply that
the dispute was being heard in a popular court under the aegis of the
democratic regime. This meant that due process was being followed,
that the law was taking its proper course, and that the demos was ex-
ercising its exclusive privilege to adjudicate disputes among citizens in
the best interests of the demos. The law was an instrument of democratic
rule. Athenian litigants faced the dikastai as petitioners and by doing so
they reaftirmed the demos’ exclusive privilege to provide binding adju-
dication in the state. Insofar as litigants availed themselves of any and all
means of persuasion in the verbal onslaught that constituted the trial,
not only were they within their rights but they were also providing the
demos with every consideration that could be deemed relevant in the
Athenian system."

Because an Athenian trial was a rhetorical contest and included no
independent norm to regulate what litigants said, a litigant seeking only
his own advantage could use rhetorical skill unimpeded to manipulate
the dikastai into deciding a case contrary to their true wishes or best
judgment. Thus, while adhering to due process in every formal respect,
such a litigant could theoretically pervert the law and thwart the demos

3 See Gernet (19552), followed by Todd (1993: 54—60). Todd responds to Meyer-Laurin
(1965), who argued that Athenian litigants made their cases and Athenian courts decided
them primarily on the basis of the statutes. Meyer-Laurin’s position has been revived with
adjustments by E. M. Harris (1994, 2000). Harris’ argument is interesting but untenable:
it requires us to believe that the arguments about the law included in law court speeches
were the only passages relevant to the courts’ decisions. Likewise, it strains credulity when
Harris (1994: 133—4) stresses the dikastic oath, sworn by all dikastai to qualify them for
service, as evidence of the courts’ adherence to the law in rendering their decisions.
Among other clauses, the oath obliged the dikastai to render their decision according
to the law and where there was no law according to justice. (On the oath, see Bonner
and Smith (1938: 152—5.) But there was no mechanism for the court to be apprised of
relevant law. The dikastai were entirely dependent on the litigants for being informed of
whatever law, if any, the litigants deemed relevant, and that, naturally, was not only biased
but, given the lack of safeguards, also potentially inaccurate and deceptive. There was also
no mechanism for enforcing the oath’s principles, which were left entirely to individual
dikastai to interpret as they wished. In one passage where Demosthenes mentions the
oath (24.148—52), he does so expressly to affirm the court’s unlimited authority to decide
however it pleases. See also Lanni’s chapter in this volume.

197

Cambridge Collections Online © Cambridge University Press, 2006



THE CAMBRIDGE COMPANION TO ANCIENT GREEK LAW

by preventing the dikastai from deciding in the interests of the demos. It is
impossible for us to judge today to what extent or how often Athenian
courts were actually duped by clever, rhetorically skilled litigants."* But
just as concerns with the ability of modern trial lawyers to manipulate
the courts are periodically voiced today, so a concern with the possibility
of outright deception by rhetoric is plentiful in Athenian popular sources
and political theorists.

Aristophanes’ Clouds (produced in 423) is one of the earliest texts
to reflect this anxiety. An Athenian citizen, saddled with debt because
of his profligate son, is due to face his creditors in court. He attempts to
learn rhetoric in order to deceive the dikastai and escape the punishment
that he knows he deserves and that the court would otherwise likely
impose. Aristophanes sharpens the problem further. Having proved in-
capable of learning the new skill himself, the father sends the son to the
school of rhetoric and science, where a debate between “Right Argu-
ment” and “Wrong Argument” demonstrates that rhetoric can put all
conventional social values in question. Declaring his conversion to new
unconventional values, the newly educated son beats his father up and
the father then burns down the school. As satire, the Clouds functions
through exaggeration; but the connection it makes between rhetoric,
sophistic education, and public upheaval is typical. Law-court speeches
of the fourth century are less spectacular, but litigants often warn the
dikastai that the opponent is trained in rhetoric and will use his skill to
deceive them."

Plato’s opposition to rhetoric, inseparable from his opposition to
democracy and his views on human nature generally, is too large a topic
to consider here;'® a couple of points relevant to the law must suf-
fice. The account of Socrates’ trial in the Gorgias (s21c—522¢) illustrates
Plato’s view that rhetoric was a form of flattery supremely effective,
and destructive, in a democratic court of law. Socrates, the defendant,
is likened to a physician; the rhetorically skilled prosecutor is likened to
a pastry cook; the dikastai are likened to children. On trial for the harsh

" For instance, Cawkwell (1969) argues that in 330 Demosthenes used his rhetorical skill in
court to dupe the Athenians into confirming his leadership against their better judgment
and best interests. On that case, a famous one, see also Yunis (2000). Assessments of the
judicial savvy of Athenian courts range from one extreme to the other; for discussion and
bibliography, see Bleicken (1994: s17—20).

5 E.g., Isocrates 18.21, Isaeus 9.35, 10.1, Aeschines 3.16, 137, 200. On the mistrust of sophists
and rhetorical training in Athenian public discourse, see Ober (1989: 165—82).

16 See Yunis (1996: 117—71).

198

Cambridge Collections Online © Cambridge University Press, 2006



THE RHETORIC OF LAW IN FOURTH-CENTURY ATHENS

measures he imposed on the children in the name of health, what chance
does Socrates stand when the cook offers the children sweets and cakes?
Callicles, Socrates’ interlocutor in the Gorgias and an avid proponent of
rhetoric as a means of acquiring power in the democratic state, considers
Socrates a fool for depriving himself of an effective weapon in the demo-
cratic courts. Plato’s point, however, is that by encouraging litigants to
use rhetoric to advance their own interests at the expense of the com-
munity, the democratic courts undermine both justice and communal
welfare. Thus whereas the Athenian demos, for whom democracy was
sacrosanct, were wary of rhetorical expertise but tolerated rhetoric for
the sake of maintaining democratic rule, Plato rejected both rhetoric
and the democratic institutions that fostered it.

The deliberative and judicial institutions of the ideal state described
in the Laws, Plato’s last dialogue, are democratic, but the freedom of the
demos to act without constraint is limited by mechanisms borrowed
from oligarchy, aristocracy, and Plato’s own brand of intellectualized so-
cial engineering. Most of the courts in this ideal state are, like those in
Athens, popular courts."” But to prevent the kind of abuse that in Plato’s
view regularly takes place in Athenian courts, Plato outlaws schools of
rhetoric, the learning of rhetoric, and the use of rhetoric by litigants
pleading their cases in court (937d—938¢). The underlying idea is that
popular courts can deliver justice and can enforce the laws if litigants
are prevented from using rhetoric and compelled to declare their argu-
ments openly. The idea was already anticipated in the opening words of
the Apology of Socrates, one of Plato’s earliest works. Socrates contrasts
his own plain, truthful discourse — which would be useful to a court
actually concerned with deciding justly and enforcing the law — with
the elaborate, deceptive discourse of the rhetorically skilled prosecutors
(17a—18a).

At the beginning of his treatise on the Art of Rhetoric, the most
incisive theoretical account of rhetoric from the ancient world, Aristotle
espouses a modified version of Plato’s view that rhetoric perverts the true
purpose of law courts. Criticizing unnamed rhetoricians, Aristotle ar-
gues that trials would be better conducted if litigants avoided the emo-
tional appeals that aim to sway the dikastai but are extraneous to the
case itself; rhetorical legal discourse is “like making a rule crooked be-
fore using it” (Rhet. 1.1.3—5). Then, in the spirit of the Laws and the
Socrates of the Apology, Aristotle endorses a plain forensic discourse

7 See Morrow (1960: 251—73).
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that would be restricted to demonstrating facts and would allow dikas-
tai to decide justice on their own without the litigants’ distorting input
(Rhet. 1.1.6)." But following these introductory remarks, the rest of the
treatise is written not from the point of view of the political philosopher,
who evaluates rhetoric in the light of its benefit and harm to society at
large, but from the point of view of the rhetorician, concerned strictly
with the demands of the discipline. Not only does Aristotle show no
further concern about rhetoric’s power to deceive, but he explains in
detail how that power can best be realized.

It is precisely in its implementation of disciplinary standards that
Aristotle’s Rhetoric exploits the lack of statutory scrutiny in Athenian
trials. Aristotle devotes the bulk of the treatise to what he terms artistic
proofs, namely the three kinds of discourse whose persuasive appeal
can be controlled by the rhetorically skilled speaker and that there-
fore constitute the intrinsic part of the art of rhetoric. The artistic
proofs are arguments concerning the subject matter at stake, assertions
of the speaker’s trustworthiness, and appeals to the audience’s emotions
(Rhet. 1.2.2—5). Along with oaths, contracts, witness testimony, and or-
acles, statutes fall in the category of nonartistic proof; these are things
that exist independently of the speech. As a nonartistic proof, statutes
can be introduced by the speaker or not, according to their availabil-
ity and suitability to the case. Aristotle accords statutes brief treatment
(Rhet. 1.15.1-12), merely advising the speaker to emphasize equity if
the statutes tend to weaken his case and to emphasize law if the statutes
tend to bolster his case.'” Thus for the rhetorically trained speaker,
statutes are of no intrinsic interest. Whatever probative value statutes
may have in court, it concerns the rhetorically trained speaker only in-
sofar as they can be arrayed to support one’s own case or to weaken the
opponent’s.

8 Earlier in this passage (1.1.5), Aristotle says that in the Areopagus it was forbidden to
speak outside the subject. The Areopagus Council, a relic from Athens’s predemocratic
period, still functioned as a court for certain kinds of cases. This limitation on legal
discourse in the Areopagus is mentioned elsewhere too, but, as in Aristotle, with no details
(Lysias 3.46, Lycurgus 1.12—13). The three surviving forensic speeches delivered before
the Areopagus, all by Lysias (3, 4, 7), are no different from any of Lysias’ other speeches
in their inclusion of emotional and ethical material. It is not easy to imagine a formal
procedure whereby such a limitation could have been enforced. Perhaps the members of
the Areopagus, who were all former magistrates and permanently ensconced, could simply
exert authority by verbally restraining litigants when they chose to. See further Lanni in this
volume.

' On Aristotle’s account of rhetoric and law, see Mirhady (1990), Carey (1996).
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THE INTENT OF THE LAWGIVER AND
THE DEFENSE OF DEMOCRACY

Athens’ extensive apparatus of laws and legal procedures, greater than
anything else known in Greece, was built up over two centuries into an
essential tool for maintaining social stability and the democratic regime.
The rule of law was a fundamental tenet of Athenian democracy and, as
affirmed by the oath taken by all dikastai, trials in court were recognized
as essential for enforcing the law and preserving the democracy. Penalties
existed for abusing the legal process in pursuit of private ends. The mere
fact that deciding the law, like making it, was a democratic prerogative
that the demos refused to delegate reveals the seriousness with which
the dikastai approached their judicial task. Thus, given the importance
of the rule of law to Athenian democracy generally, it was common
for litigants to wrap themselves, so to speak, in the law and assert their
commitment to the law against the lawlessness of the opponent.>®
When arguing about the law, Athenian litigants frequently cite
and quote specific statutes to suggest to the dikastai a clear, palpable
adherence to the law.>" This section will focus on a group of arguments
that use statute law to create a motive for action beyond the statutes
themselves. The arguments turn on the role played by the courts in
protecting the democracy and they provide the dikastai with an incen-
tive to act in that capacity. The speaker identifies what he contends is the
lawgiver’s intent in a particular statute and uses that intent to imply or
to explicitly claim that voting in his favor is essential for the democracy.
Of course, given the lack of independent statutory examination during
trial, the lawgiver’s intent enjoyed no official status in interpreting or
deciding the law. Such intent could at best only be inferred anyway
because there was no information about the intent of the original leg-
islation and Athenian statutes seldom provided any information about
the meaning of key terms.?* But on the level of ideology, the lawgiver’s

*° E.g., Aeschines 3.37, Demosthenes 18.2, 21.188, Demosthenes 59.115, Lycurgus 1.3—6.
On the orators’ use of law to denigrate the opponent’s character or to extol their own, see
De Brauw (2001). On the ideology of the rule of law and its contribution to democratic
stability, see Finley (1983: 122—41), Ober (1989: 299—304). On the rule of law in fourth-
century Athens, see Sealey (1987), Cohen (1995). On penalties for abusing the legal
process, see E. M. Harris (1999b). On the dikastic oath, see note 13 above.

2t See Wolft (1962, 1970b) and Meinecke (1971).

** On the vagueness of Athenian statutes, see Todd (1993: 61—2). On the manner in which
fourth-century orators use the lawgiver’s intent to interpret the law, see Hillgruber (1988:
105—20).
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intent invariably suggested the support and advancement of the demo-
cratic regime. Both the body of law as a whole and individual statutes
were considered to be expressions of the will of the demos just as much
as the actions of the courts and the Assembly. In the fifth century leg-
islation (nomothesia) took place in the Assembly; in the fourth century
it involved popular participation on a scale comparable to the courts.
Statutes that were considered “traditional” (patrios) and attributed to the
archaic lawgivers (nomothetai) Draco (seventh century) and Solon (early
sixth century) were equally thought to embody the demos’ interests,
both because those lawgivers were by popular conception faithful ser-
vants of the demos and because the demos demonstrated their acceptance
of those statutes by continued usage over time.?3 The arguments to be
discussed here illustrate the distinctively Athenian rhetoric of law be-
cause, although they depend on a statute, their purpose is to introduce
considerations that go beyond the statute and depend on the democratic
and social utility of the law in general.

Consider Lysias’ speech On the Death of Eratosthenes (Lysias 1),
where the defendant, Euphiletus, is on trial for murder. Admitting
that he killed Eratosthenes, Euphiletus argues that the deed was legally
justified: he caught Eratosthenes in bed with his wife, and Athenian
law permits — nay, commands (34) — a husband to kill an adulterer on
the spot if he is caught in the act. At the climax of the narrative, as
Euphiletus recalls the fatal blow, he addresses the seducer and identifies
his private revenge with the laws of the polis: “It is not I who will kill
you but the law of the city. You have broken the law and have less regard
for it than for your own pleasure. You have preferred to commit this
crime against my wife and my children rather than behaving responsibly
and obeying the laws” (26, trans. Todd). Having portrayed himself, the
admitted killer, as the defender of the law and the murdered seducer as
the enemy of the city and its laws, Euphiletus substantiates these claims
by introducing three statutes (28—30). The texts of the statutes were not
preserved with the speech, and though Athenian laws on homicide are
known from other sources, it remains unclear what kind of statutory
support Euphiletus had for his action.?* The prosecution will hardly

?3 On laws and legislation in fifth- and fourth-century Athens, see Hansen (1991: 161—77).
On the democratic status of the fourth-century nomothetai (“lawgivers”), see Ober (1989:
96—97, 101—2) and Bleicken (1994: 187—90). On the fourth-century view of Solon as
democratic lawgiver, see Hansen (1989) and Thomas (1994). On the statutes attributed
to Solon, see Ruschenbusch (1966). On Draco, see Gagarin (1981) and Carawan (1998).

** From Euphiletus’s paraphrase (30), it is likely that the third of his three statutes is the one
recorded at Dem. 23.53: “if somebody kills a man . ..lying with his wife or mother or
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have conceded that the statutes cited by Euphiletus exonerated him;
and the prosecution probably argued that other statutes properly cover
Euphiletus’ behavior and should be enforced against him. But where
a statutory examination in the manner of modern jurisprudence was
lacking and both prosecution and defense could each introduce their
own statutes to justify their cause, the case was unlikely to be decided
by the disposition of statute law alone. Euphiletus introduces his statutes
to also argue that a decision in his favor is necessary for the welfare of
the democracy.

After the first statute is read out to the court, Euphiletus says: “I ex-
acted from him [the seducer] the penalty [i.e., death] that you yourselves,
believing it to be just, have established for people who behave like that”
(29, trans. Todd). Banking on the democratic nature of Athenian leg-
islation, Euphiletus identifies the dikastai in court — “you yourselves” —
with the legislators of the particular statute that (supposedly) condemns
seducers of married Athenian women to death. By means of this iden-
tification Euphiletus implies a more extensive message: first, that the
dikastai should take offense at the prosecutors (the dead man’s relatives)
who, merely by prosecuting Euphiletus, are brazenly repudiating the
demos’ express directive on seduction and death (i.e., the statute); and
further, that the dikastai should defend their statute by quashing the
prosecution’s attempt to nullify it. As Euphiletus has it, if the dikastai
fail to enforce the statute that justified (nay, commanded) his action,
they would be allowing their own rules to be flouted, which would be
intolerable.

The message that was implied by Euphiletus is spelled out by
Aeschines in a speech against Demosthenes (Aeschines 3). Aeschines says
to the dikastai, “You legislated [the statute] with the intention of ruling
out the excuses [of the defendants, Ctesiphon and Demosthenes|” (14);
thus like Euphiletus, Aeschines identifies the dikastai with the legislators
of the statute. But after the statute is read out, Aeschines explicitly
warns the dikastai of the defendants’ insolence in seeking to violate it
with impunity: “It is your job to remember the law and confront their
insolent claims with it; and you must reply to them that you refuse
to tolerate an unprincipled sophist [i.e., Demosthenes] who thinks he
can nullify the laws with his words. ... When the law says one thing
and a politician another, your verdict should go to the just claim of

sister or daughter or a concubine he keeps for free children, he shall not for that reason
be exiled as a murderer.”
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the law, not the insolence of the politician” (16, trans. adapted from
Carey).

In the speech On the Mysteries Andocides defends himself against
the charge of having illegally participated in the rites of the Eleusinian
mysteries (Andocides 1). The prosecutor alleged that Andocides, who
had returned from exile under the amnesty of 403, was barred from par-
ticipating in the rites by the decree of Isotimides, which stemmed from
before the amnesty. Andocides argues that the decree of Isotimides was
no longer valid after the amnesty, hence it could not bar him from the
rites. In fact, the decree was never specifically rescinded, and when the
amnesty was enacted it was not given a precise scope. Cases were settled
by the courts as they arose.>® To make his case, Andocides introduces
to the court a whole series of official democratic measures — decrees,
statutes, the oaths of amnesty — that in its totality is meant to establish the
demos’ intention to exclude virtually all prosecutions based on the laws
valid before the amnesty, including, of course, the decree of Isotimides
(71—91). Throughout this section of the speech, Andocides repeatedly
addresses the dikastai as if they themselves were the authors of the de-
crees, statutes, and oaths, thereby making the demos” intention into the
intention of the dikastai before him. His rhetorical goal is the same as
that of Euphiletus and Aeschines in the speeches discussed above. But he
concludes the argument with restraint: ‘“You must consider these facts,
to see whether you think I'm right when I tell you that I'm speaking
in support of yourselves and the laws” (91, trans. MacDowell).

A second argument that connects statutes to the welfare of
the democracy through the lawgiver’s intent also occurs in Lysias
1. Euphiletus has two more statutes read out to the court (29—30),
which, like the first one, (supposedly) justify his taking of Eratosthenes’
life. He infers that the lawgiver legislated the statutes because he placed
the highest value on protecting Athens’ married women and because
he wanted to protect the paternity of the children and the integrity
of the families (31—33). Euphiletus then exhorts the dikastai to rise in
defense of these same priorities by enforcing the statutes in his favor.
If the dikastai fail to do so, the predicted consequences for the polis are
dire indeed (34—36):

It is for you to decide whether the law is to be powerful or
worthless. In my opinion, every city enacts its laws in order

*5 On the amnesty of 403, which followed the Peloponnesian War, civil war, and the restora-
tion of democracy, see Wolpert (2002).
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that when we are uncertain in a situation, we can go to them
to see what to do, and in such cases the law commands the
victims to exact this penalty. So I ask you now to reach
the same verdict as the law does. If not, you will be giving
adulterers such immunity that you will encourage burglars
to call themselves adulterers too. They will realize that if
they describe adultery as their object and claim that they
have entered somebody else’s house for this purpose, nobody
will dare touch them. Everyone will know that we must say
good-bye to the laws on adultery and take notice only of
your verdict — which is the sovereign authority over all the
city’s affairs. (trans. Todd)

Beyond his interpretation of the lawgiver’s intent, Euphiletus portrays
the action of the dikastai in the present case as decisive for the welfare
of the polis as a whole. The dikastai are not only judges of justice and
the law and they are not only asked to identify with the demos as the
beneficiaries of the law. Rather, because their present decision, like that
of the original legislators, will have the effect of determining social
behavior, they are also de facto legislators themselves. As such, they must
be aware of the consequences of their decision and act firmly in the
interests of the polis.?

The decisions rendered by Athenian courts did not create law or
set legal precedent that was binding or even advisory for future cases.
As discussed above, court decisions were not recorded and there was
no body of case law. Dikastai always consulted only their consciences
when rendering decisions in the cases before them.?” So the argument
in Lysias 1 on the legislative impact of the dikastai and the consequences
of their decision is purely rhetorical; that is, the argument’s effectiveness
hinges entirely on the speaker’s ability to rouse in the audience the
belief — or just the vague feeling — that their decision will have the
impact that he attributes to it. The key to creating that belief or feeling
lay in the speaker’s forthright assertion of the power that belongs to
the dikastai — “your verdict — which is the sovereign authority over all
the city’s affairs” — and in the speaker’s palpable suggestion that the
safety and virtue of Athens’ (citizen) women were at stake. That was a
potent combination in Athens, though we do not know how the dikastai

26 The argument is briefly reiterated at the end of the speech, 47—49.
*7 On the lack of precedent in Athenian law, see Todd (1993: 60-1).
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decided the case.*® So although the legal foundation for summoning the
dikastai to act as the equivalent of legislators in protecting Athens’ best
interests was tenuous, the rhetorical effectiveness of this approach was
considerable. In another speech, Lysias used the same plea with less
drama but greater explicitness (14.4): “It is appropriate that you should
be not simply dikastai but lawgivers (nomothetai). You are fully aware that
in the future the city will treat such matters in whatever way you decide
today. The task of a responsible citizen and of a just-minded dikastes, it
seems to me, is to interpret the laws the way that will benefit the city
in future” (trans. adapted from Todd).

Perhaps the most effective use of this argument occurs in De-
mosthenes’ speech Against Meidias (Demosthenes 21), where it makes
a stirring conclusion. The speech, which constituted but one round in
a long-running battle between Demosthenes and Meidias, was com-
posed to prosecute Meidias by a procedure known as probole (literally
“putting forward,” i.e., to the Assembly), applicable to violations of the
sanctity of religious festivals.?® Meidias had (apparently) punched De-
mosthenes while Demosthenes was executing his duties as producer of
a chorus during the festival of Dionysus. When Demosthenes displays
the statutes governing probole, he includes the first type of argument dis-
cussed above; that is, he identifies the dikastai in court with the original
legislators of the statute and implies that they should actively defend
their own rules (8—12). But it is a crucial part of Demosthenes’ over-
all strategy to portray Meidias as not just his own personal enemy, but
an enemy of the polis as a whole. To that end Demosthenes argues
that Meidias also committed hybris (aggravated assault) and impiety (ase-
beia) and could well have been prosecuted under those statutes as well
(42—61).3° From the statute on hybris, which as a crime of public import
(graphe) was prosecutable by any citizen, Demosthenes infers that the
lawgiver viewed hybris as a crime not only against the victim but also
against soclety as a whole (45—46). As for impiety, that was by defini-
tion a crime against the entire community. But Demosthenes also cites
two oracles and, in a manner parallel to inferring the intent of the law-
giver, he here infers the intent of the gods, namely that those who wear

28 On the Athenians’ concern with the safety and virtue of the women of citizen status, see
Just (1989).

*% On the procedure, background, and other features of this speech, see MacDowell (1990).

3% On the actions available under Athenian law and the reasons for proceeding in one way
rather than another, see Osborne (1985).
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crowns at a festival (as Demosthenes was doing) wear them not just for
themselves but for all of Athens (§4—55).

Because Meidias was not charged with hybris or impiety, the ar-
gument that includes those statutes was purely rhetorical. The payoft
comes at the end of the speech when Demosthenes returns to the law,
urging the dikastai to defend Athenian society by securing the civic
safety intended by the lawgivers. After claiming that Meidias’ attack
on him has put at risk the personal security of all citizens, indeed the
security of the dikastai themselves when they walk home after the trial
(219—222), Demosthenes appeals to the power that the dikastai wield as
a result of their stewardship of the laws (223—224):

Your power [as dikastai] is derived from the laws. And what
is the power of the laws? Is it that, if any of you is attacked
and gives a shout, they’ll come running to your aid? No;
they’re written documents, and they couldn’t do that. What
is their strength then? You are, if you guarantee them and
make them eftective on each occasion for anyone who asks.
So the laws through you are powerful, and you through the
laws. (trans. adapted from MacDowell)

The view of judicial activism and responsibility presented in this passage
accords with the demands of the Athenian system of law, justice, and
politics. But the effectiveness of the passage in context has little to do
with its accuracy as a report about Athenian society. Rather, the passage
is an urgent appeal for action.

Demosthenes has established that Meidias — who just happens to
be Demosthenes’” personal enemy — has not merely punched Demos-
thenes and violated the statute on festivals, but has committed serious
crimes against the entire community and represents a threat to all of
Athens’ citizens. Demosthenes has also established the lawgiver’s intent
in making laws to safeguard the security and welfare of all citizens.
Something then is seriously amiss. How can things be repaired and the
laws’ purpose be realized? Demosthenes takes his audience through the
following steps. First, the laws are personified: will they come running
to the aid of a citizen who is attacked? The personification is rejected: of
course the laws will not do that; they are merely written documents, and
written documents cannot actually do anything. But the laws do have
the purpose (as intended by the lawgiver) of securing civic order; how
then is that to be achieved? If you dikastai convict Meidias and enforce
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the laws in court, you and the laws together will bring about the laws’
purpose and all will be well with Athens. The passage has emotional
impact because these steps are conveyed so quickly and vividly that the
dikastai spontaneously sense the urgent need for action and grasp where
their duty lies.

The last sentence puts a seal, so to speak, on this message. It
contains the rhetorical figure of speech known as chiasmus, in which the
two main components of a thought are arranged in the order ABBA —
“the laws through you are powerful, and you through the laws.” Here the
components “the laws” and “you” (i.e., the dikastai) surround the central
idea of “power.” The chiasmus, a purely artificial arrangement of words,
communicates surreptitiously the power and fundamental propriety of
the social compact of the dikastai and the city’s laws. Having articulated
this compact so eftectively, Demosthenes seems to belong to it. Meidias,
naturally, is excluded. The entire passage is an appeal that cannot have
been easy for a good, patriotic citizen to resist.

The examples from Lysias, Aeschines, Andocides, and Demos-
thenes demonstrate a rhetorical approach to the law. They introduce the
law not to make an argument about the legal or statutory basis of the
case, but to create in the dikastai a feeling that will move them to decide
in the speaker’s favor for the sake of the community as a whole.
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I1: CRIME, PUNISHMENT, AND THE
RULE OF LAW IN CLASSICAL
ATHENS

David Cohen

INTRODUCTION

he past two decades have seen a dramatic increase in schol-

arly research on aspects of the prosecution of crime in ancient

Greece, and in particular in Athens. Scholarship has focused on
the process of prosecution, the history and workings of courts such as
the Areopagus, as well as specific crimes like homicide, adultery, theft,
sycophancy, and hubris." Such research has enhanced our understand-
ing of the procedures used in criminal prosecution and the substantive
law of particular crimes. What has received far less attention, however,
is the way in which Athenians conceptualized the category of “crime”
and the laws enacted to deal with it. Did the Athenians in fact have
conceptions of something like our notions of “crime” and “criminal,”
as distinct from other types of wrongs and wrongdoers? Did they think
of the methods of prosecuting and punishing criminal offenses as a sep-
arate legal category from other sorts of proceedings? Did they have a
distinctive conception of punishment as opposed to other kinds of legal
remedies? What did they believe were the distinguishing features of this
area of the law and its relation to the larger framework of Athenian
litigation and government? These are large and complex questions that
could only be comprehensively answered in a book-length study. This

' See, for example, Gagarin (1981, 1986, 2002), MacDowell (1963), Hansen (1975, 1976),
D. Cohen (1983, 1991, 1995), Cantarella (1976, 1979, 1987, 1991b), Saunders (1991),
Wallace (1989).
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chapter will suggest some answers to them that may furnish a starting
point for further reflection and debate.

In discussing a particular problem in Athenian law many experts
begin by looking at procedural aspects as a starting point. In the case of
Athenian criminal law this tendency has naturally focused on a funda-
mental distinction in procedural law between two means of initiating
a legal action: dike and graphe. The former, usually taken as denoting a
private suit, is an older term and has a very broad range of legal mean-
ings embracing a case at law, justice as an abstraction, a legal remedy
or penalty, and so on. The latter term is much narrower and refers to
a specific form of legal action that proceeds on the basis of this partic-
ular kind of written indictment. The chief distinguishing characteristic
1s that a diké may only be brought by the aggrieved party or, in the
case of homicide, by relatives of the victim, whereas any citizen could
prosecute a wrong for which the law provided a graphe.

Scholars have attempted to classify the types of substantive legal
actions under these two categories, but this expedient involves some
difficulties because of the uncertainty regarding the attribution of par-
ticular kinds of cases.> A further problem is indicated by Douglas
MacDowell’s well-founded admonition that scholars have often inter-
preted these categories too rigidly as constituting a “comprehensive set
of ‘actions’ ” on the model of Roman law.? Despite all of these difficul-
ties today there is fairly broad agreement that graphai generally involve
public wrongs. The case with dikai is a bit more problematic because
although in general they involve legal actions that seem like private
matters, there are important qualification to be made regarding the law
concerning cases of homicide and intentional wounding. So although
the view has been held that graphai were criminal prosecutions*, most
contemporary scholars, especially in the Anglo-American world, are
more cautious. In the two most recent English handbooks on Athenian
law no clear position is taken on the matter.’

One has to be clear, of course, about what questions need to be
asked in regard to crime, punishment, or criminal law in a particular
legal system. It does not follow, for example, that because the way a legal
system categorizes or treats public offenses differs from our own that it
does not embody a conception of crime or a system of criminal law.

> See most recently Todd (1993: 99—112).

3 MacDowell (1978: 59).

+ Calhoun (1927).

3 MacDowell (1978) and Todd (1993: 109—10).
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It may just have one that proceeds from different values and embodies
different assumptions about society, the public sphere, the relationship
of the family to society, the nature of punishment, and so on.

For example, mistreatment of parents and offenses against religious
ritual were clearly considered among the very serious forms of wrong-
doing in Athens, were both prosecutable by graphai, and might involve
the most severe penalties. This, of course, tells us a good deal about
the way in which Athenian values differed from our own. Likewise, the
criminal law of Nazi Germany provided that any act that harmed the
interests of the German people was a crime punishable by death. This
points not only to different values but also to an understanding of the
criminal law as a naked instrument of state power. Different societies
conceptualize the power of the state or community to deprive indi-
viduals of their life, liberty, or property in different ways and vary in
their opinions as to what sorts of acts justify such deprivations. This was
well recognized by Greek political theorists such as Aristotle and Plato,
for whom it was a commonplace that different constitutional forms of
the state would adopt different kinds of laws suitable to the values and
interests enshrined in a particular constitution.

A further difficulty arises from the fact that at Athens there was
no Office of Public Prosecution charged with investigating and pros-
ecuting criminal conduct. It is easy from the modern perspective to
imagine that such an institution is essential for a system of criminal law
to function properly. This says more, however, about how we imagine
the authority of the state and its role in maintaining public order than
it does about the nature of crime and punishment. It is sobering to re-
call that public prosecution is actually a rather late development in most
Western legal systems. In England, for example, private prosecution was
the primary method for pursuing most criminal acts until late in the
eighteenth century. Legal systems that rely on private initiative for the
prosecution of acts considered to impact the public sphere may do so
for a variety of reasons, including the simple lack of centralized govern-
mental institutions equal to the task. One of the goals of this chapter
is to arrive at a clearer understanding of what the private initiation of
prosecution meant in the Athenian context.

In pursuing this inquiry we will first examine the conceptualiza-
tion of certain kinds of wrongdoing, with particular attention to the
way in which the public/private dichotomy was used to construct dis-
tinctions in the courtroom. We will then turn to an examination of
citizen prosecution, arguing that it must be understood in Athens in its
relationship to the form of participatory government associated with
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the radical democracy. This inquiry into private initiative in prosecu-
tions will inevitably involve discussions of the role of private enmity in
public litigation as well as the reliance on self-help in the apprehension
and punishment of wrongdoers. Finally we will take up the Athenian
understanding of the political force of criminal justice and the way
in which this understanding informs conceptions of the functions and
nature of the popular courts, of the Athenians who sat in judgment, and
of the law which they applied.

The overarching argument of the chapter will be that regardless
of what label we attach to it, the notion of certain kinds of wrongs as
harming or threatening not just the immediate victim but the com-
munity as a whole and therefore requiring not merely compensation
to the victim but punishment of the offender in the name of the polis,
was central to Athenian thinking about law and justice. This, of course,
is the core idea of “criminal law” as an analytical category in histori-
cal jurisprudence. We may do well to recall that the German term for
criminal law is Strafrecht, literally, “the law of penalties/punishments.”
The same is true in French: Droit Penal. At its core, criminal law is the
judicial expression of the authority of the state to punish through legal
process in the name of the public interest, by depriving citizens of their
lives, status, liberty, or property. It is these features that distinguish it
from the redress, usually in the form of compensation for loss or harm,
provided in private cases (however the substantive content of “public”
and “private” may be defined in a particular legal system). Such analyt-
ical conceptions of public harms and punishment were well-known in
Athens, but although they may seem very familiar to us, their contours
in the Athenian legal system were, in important ways, quite distinct
from our own and they were enmeshed within a political and legal sys-
tem that strongly identified the unity of the law, the judges, the demos,
and the polis. This identification, it will be seen, shaped criminal trials
in ways that produced a tension with notions of the rule of law, both
Athenian and our own.

PRIVATE INTERESTS AND PUBLIC WRONGS

In his history of the Athenian constitution, Aristotle devotes consider-
able time to the development of the Athenian system of courts. The
way in which the system developed over time and the interplay of a
variety of other factors (in an historical process largely obscure to us)
resulted in a system where different kinds of prosecutions were brought
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to different officials and were heard by different courts or other bodies.
The central theme in Aristotle’s account, however, is the development
of the jurisdiction of the Areopagus and its subsequent limitation in
favor of the popular courts associated with democratic reforms, where
the lay judges were selected by lot from among the male citizens over
30 and served in large panels (101, 201, 501) assembled for a particular
trial. The political and legal implications of this development will be
discussed later, but immediately relevant is Aristotle’s description of the
tasks of the Areopagus.

In speaking of its historical importance, he says that although the
Areopagus had the position of guarding the laws, “actually it adminis-
tered the greatest number and the most important of the affairs of state,
punishing and fining those who offended public order without appeal”
(Ath. Pol. 6.3). Later in his discussion he explains that under Solon the
Areopagus continued in its function of guarding the laws and watching
over the most important affairs of state, “and it had sovereign power to
scrutinize offenders and to punish and to fine” (8.4). In these passages
Aristotle makes clear that the function of punishing those who trans-
gressed public order is of vital interest to the polis as a whole, one of the
most important political functions. On this view, maintaining order by
punishing wrongdoers is the state’s business not a private matter. Be-
cause homicide and intentional wounding were closely associated with
the Areopagus, this would presumably apply as well to them, despite
their formal procedural status as dikai, or private prosecutions.

With the emergence of the popular mass courts as part of the de-
velopment of democratic institutions from Solon onward this conviction
that the punishment of public wrongdoing was of vital importance to
the state did not diminish. But what constituted public wrongdoing?
What lent particular kinds of harms their public quality and made them
of interest to the polis as a whole instead of merely to the aggrieved
party? For the category of offenses that deal with acts directly harmful
to the institutions of the state, such as treason, bribery of public offi-
cials, or attempting to overthrow the democracy, the answer to these
questions is fairly obvious. But what of other kinds of wrongdoing that
were inflicted on an individual citizen?

We may take as our starting point an oration by Isocrates, Against
Lochites (20), involving an accusation of assault. The action for assault
(aikeias) was classified as a dike, and judgment for the plaintift resulted
in compensation in an amount determined by the judges. This was
the least serious category of wrongdoing involving physical assault and
appears typically to involve cases where there has been an altercation
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that escalated into blows being exchanged rather than a premeditated
attack. Although the action may be classified as a dike, the speaker
nonetheless makes the argument that the case involves public wrongs.
He claims, for example, that cheating someone of money is a far less
serious offense than a wrong committed against the person, because the
latter is a matter of public concern (1). To increase the persuasiveness
of this argument about the public nature of assaults on the person, the
speaker employs a strategy found in other orations involving assault
as well, asserting that the defendant is actually guilty of a far more
serious form of physical violence, hubris. Hubris can take the form of
violent assault or sexual violence, but its distinguishing characteristic
was the intentional infliction of humiliating treatment that dishonored
the victim, in addition to the physical violence and harm.® Hubris
was prosecuted by a graphe and did not result in compensation to the
victim, but punishment; the penalty as severe as the judges thought
appropriate. The perceived advantage in using the rhetoric of hubris in
an action that was actually based on only simple assault (aikeias) is that
the public quality of the former will make the judges see that this sort
of conduct represents a public harm and a threat to the public interest.
This indicates, of course, the centrality of this distinction and the greater
emotional weight attached to public as opposed to private harms.
Thus, the speaker in Against Lochites claims, because hubris is a
matter of public concern the law provides that any citizen, and not
just the victim, can lodge a prosecution before the appropriate officials
(20.2). He later explains that he is seeking revenge not because of the
harm caused by the blows, but because of the humiliation and dishonor
(characteristics of hubris). He supports this argument by saying that the
punishment for private theft (klope) or theft of sacred property (hierosulia)
is not measured according to the value of the stolen goods, but rather
all such offenders are punished by death. That is, the judicial response is
not redress but punishment, the severity of which is based on the public
harm represented by these acts, not the economic loss to the individual
or to the polis. Likewise, he argues, the punishment for assault should
not depend on the amount of physical injury inflicted (s). In concluding
his plea, rather than asking for damages in compensation for his injury,
he accordingly reminds the judges that severe penalties/punishments
in such cases will be in the interest of all and will both cause others
to restrain themselves from such acts and make the lives of all citizens

¢ See Aristotle, Rhetoric 1374a13—15, 1378b23—5, and D. Cohen (1995), Chapter 7. On the
general concept of hubris, see Fisher (1992).
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(he addresses the judges here as representatives of the demos) more
secure (15—18).

Another oration that employs the same strategy of using the
rhetoric of hubris to inflate the severity of what the defendant will
try to pass off as a minor assault is Demosthenes’ Against Meidias (21).7
This case arose out of Meidias’ insult to Demosthenes by slapping him
in the face at a public festival. Though the actual charge on which the
oration is based involves a violation of the festival regulations, Demos-
thenes’ central strategy is to use hubris to argue that violent men such
as Meidias represent a threat to the security of the polis. He does this
by emphasizing the public quality of hubris and the way it harms and
threatens all ordinary citizens, arguing at length throughout the oration
that he is not bringing the prosecution from private motives but in the
public interest (7—8). What is important, he argues, is not just rendering
justice to individuals wronged, but to the Laws, which Meidias violated,
and to all of the citizens, for they were also wronged (20—1). Punish-
ment, he claims, is thus not carried out in the interest of the accuser,
but strengthens the law in the interests of the demos (again addressing
the judges in the second person as representatives of the demos). This
argument articulates the fundamental distinction between punishment
inflicted by the state on certain classes of wrongdoers as opposed to
remedies designed to compensate those who suffer other kinds of losses
or harms.

Building on this point about the difference between public punish-
ment and private remedies, he develops this argument in an interesting
way by inquiring into what makes a particular kind of wrongdoing
public. Why, he asks, is it the case that the laws provide that when a
man withholds even a very large sum of money from someone who has
deposited it with him the state has no concern with this matter? But if
someone takes even a very small amount by force, the laws provide for
a fine to be paid to the treasury equal to that paid to the private party.
The reason, he claims (21.44—5),

is that the lawgiver considered all violent acts as public of-
fences (koin’ adikemata) committed also against those who
stand outside the deed. . .. The man who agreed to the trans-
action can care for his interests privately, but the victim of
violence needs public assistance. On this account the law
allows anyone to bring a public indictment for hubris, but

7 For a different approach, see MacDowell’s edition (1990).
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the penalty is paid entirely to the polis. The legislator con-
sidered that the polis was wronged as well as the victim and
his punishment was sufficient satisfaction for the victim.

This argument sets out a basic theory of public offences and char-
acterizes them in much the way that we would define acts of violence
as a crime against the community as well as the victim. Alleged wrong-
doing in voluntary contractual or other financial transactions is posited
as fundamentally distinct from crimes of violence because of the nature
of the threat the latter poses to public order. The distinction between
the wrongs is also manifested in the notion of the response appropri-
ate to each. Public offenses require punishment, which is exacted by
the polis on its own behalf. We are dealing, then, with the notion of
a body of law that deals with such offences, distinguishes them from
private wrongs, and punishes them in the name of the polis as opposed
to merely providing compensation to the victims for the harm or loss
they have suffered.® Of course, the pattern of what is included within
each of these categories will vary from legal system to legal system, as
will the capacity to control or influence which path is adopted in a
particular case, and other factors.

In the closing passages of the oration Demosthenes returns yet
again to the theme of the hubristic rich as a danger to the polis as a whole.
In doing so he identifies a conceptual nexus between the integrity of
the rule of law, the judges as the embodiment of that rule, and the
interests of ordinary citizens in preserving their equality by punishing
such wrongdoers. He argues that the physical victim of hubris is not
the only victim but all of the citizens as well, because the failure to
punish such an offender only produces more such acts against citizens
and thus creates a situation where all ordinary citizens are in danger. The
reason why citizens do not walk around in constant fear, he maintains,
is that they trust in the laws/constitution ( politeia) to protect them from
violence. Thus he asks the judges, “Do not betray me or yourselves or the
laws” (my emphasis). This willingness to enforce the law regardless of
the wealth or status of the defendant is the basis of the rule of law. To
drive this point home he asks the judges, “What is the strength of the
law? If one of you is the victim of a wrongful act and cries out, will
the laws come to his assistance? No, they are only letters and incapable

¥ Demosthenes, in Against Meidias (21.19), says that in bringing a public action he is foregoing
the financial gain damages would have given him and instead is entrusting his punishment
(timoria) to the state.
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of this. Wherein then resides their power? In you, if you support them
and enforce them for those in need. So the laws are strong through you
and you through the laws” (224—s5; and cf. 20—1).

The punishment of all wrongdoers through legal process is, on this
view, the bedrock of legal order. Such men, who commit these kinds of
crimes against individuals, must meet with an appropriate response from
the political community that they have wronged. Thus he tells the judges
that they must consider that wrongful acts in violation of the laws are
public (koina), regardless of who has committed them, and that no excuse
such as public service, pity, or influence, should enable the man who has
violated the law to escape punishment (219—25). Combining all of these
themes together, he concludes that in voting to convict, the judges will
be coming to his aid, providing redress for the demos, teaching others
moderation, enabling themselves to lead their lives safely, and making an
example of the defendant for the benefit of others (227). We find here a
clearly articulated, though rhetorically hyperbolic, rationale for the way
in which crimes such as hubris are public in nature and demand a public
response in the form of criminal penalties rather than private remedies.
All of this reflects an understanding of criminal law and the rule of law
as the bulwark of society by which impunity for any person because of
their status undermines the law which is the protection of everyone.
Only punishment of those who act with impunity can preserve that
order.

CITIZEN PROSECUTORS AND LEGAL
PUNISHMENT

The functioning of the system Demosthenes describes depends on
the willingness of individuals to seek redress through the courts. This
means, of course, foregoing seeking revenge on their own. The most
famous rationale in the Athenian context for refraining from private
vengeance is in Aeschylus’ Eumenides, where only the establishment of
the first Athenian homicide court can end the cycle of murderous re-
taliation.” In an agonistic society where personal honor was a highly
prized commodity, there might be considerable social and psychologi-
cal pressure to avenge oneself directly.'® In Against Meidias, for example,
Demosthenes explains at some length why he chose the better course
of action by restraining himself and leaving it to the courts to punish

9 See Allen (2000b) and Meier (1988).

9 See D. Cohen (1995: Chapters 4—5). On Against Meidias, see Wilson (1992).
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Meidias (21.74—6). Similarly, in Against Aristocrates, he develops an ar-
gument (however self~serving in the context) that those who are the
victims of violence should not take revenge themselves but should leave
it to the courts to punish the wrongdoer. It is the role of the judges, not
the victim, to enforce the protection against violence provided by the
laws (23.75—6). The fact that he felt compelled to make this argument in
these orations indicates that there were countervailing values to the rule
of law at Athens, values that dictated that men should answer certain
kinds of violence against their persons or families in like terms. Such
values existed in tension with the recognition that the purpose of the
laws providing punishment for violence, hubris, and the like is to take
such conduct outside of the realm of private vendetta and make it the
business of the state and its courts. As Demosthenes repeatedly puts it,
this involves prohibiting revenge and providing public penalties for the
punishment of wrongdoers.

A legal system in which prosecution remains in the hands of citi-
zens naturally implies that the individual bringing the action must decide
which remedy to pursue. In another oration of Demosthenes we see
the way in which this choice involves a strategic dimension that differs
significantly from our notion of how the law should, at least ideally,
operate. The oration Against Conon (s54) arises from another lawsuit for
simple assault, brought by a young man who claims to have been humil-
iated, stripped naked, rolled in the mud, and badly beaten by Conon and
his sons and their friends. In this suit (dike) for assault (aikeias) the plain-
tift, as in the orations just considered, acts as if it were an action ( graphe)
for hubris because of the far greater emotional weight that public of-
fense carries with it. The evocation of hubris is particularly appropriate
here because his allegations of Conon’s conduct read like a textbook
case of that offense."” Moreover, this will clearly be on the minds of
the judges, because the word “hubristheis” (“1 have suffered hubris”) is
the first word of the oration. Why then did he not bring an action
for hubris and seek the judicial revenge that it would have provided?

The speaker explains that he is young and inexperienced and that
after he recovered from his injuries he consulted friends and relatives
as to what to do. They said that the defendant was in principle li-
able for the procedure of summary arrest (apagoge) as a cloaksnatcher

" In addition to the violent and humiliating acts mentioned above, the victim claims that
after doing all of this to him Conon stood over his bloody, muddied, naked body and
flapped his arms in a kind of victory dance like a crowing rooster. This is paradigmatic of
the conception of hubris articulated by Aristotle, above.
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(i.e., because Conon allegedly stripped his cloak from him he commit-
ted this crime, lopodusia) or for an indictment (graphe) for hubris. But
they advised him not to pursue such actions and to content himself with
a private suit. The grounds he gives for this is that they said that the
other kinds of prosecutions would appear as too ambitious for one his
age and he would not be able to bear the burden of conducting them.
What does this suggest about the Athenian legal system? It indicates
the way in which in any system that relies on popular prosecution the
choice of remedy will depend on the identity and status of the parties,
not just when it comes to judgment, but even in initiating such a case.
This is, of course, part of the rationale for state prosecution, for the
state is less likely to be intimidated by powerful defendants (though in
practice in many states this is not the case).

Further, what does the speaker mean when he says that his advisors
counseled him that he would not be able to bear the burden of prose-
cuting for hubris? This indicates the way that the gravity of the redress
sought would determine the response by the defendant. The higher
the stakes, as reflected in the status and connections of the defendant
and the seriousness of the charge, the more that litigation may come
to resemble feud, or a kind of private war, and the greater the capital
(symbolic, social, economic, political) someone must have to enter into
this struggle, which will continue long after the case at hand is over.

At the same time, however, it is important for a plaintiff like the
young man in Against Conon not to appear too timid. For if his injuries
are as great as he claims he must demonstrate to the judges an appropriate
desire for revenge or risk being suspected of having exaggerated the
charges. So he says that he decided to follow the advice of his elders
(demonstrating his good character) though it would have pleased him
to have pressed a capital charge (54.1). Having detailed the horrific
nature of his humiliation and injuries, in his peroration he argues that
the judges should share in the anger he feels toward Conon and should
not regard this as a private matter that might happen to any man. Again
taking the language of criminal wrong from hubris and the like he asks
the judges, “Will it be in the interests of each of you to let off a man
who beats people up and commits hubris? I think not. But if you let
him go there will be many, if you punish him, fewer” (42—3).

We see in these orations the way in which speakers utilize the
rhetoric of public wrongs, harm to the public interests of the polis as
a whole, and punishment (as opposed to compensation to the victim)
to press their case, even when in a technical sense it is a kind of action
involving only a private matter. The rationale of punishment is expressed
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as advancing the public interest in deterring others from committing
such wrongs. The pervasiveness of this strategy in the corpus of legal
orations reveals the power of such appeals and, hence, the centrality
of such thinking in Athenian conceptions of wrongdoing and legal
process. Athenian law may provide a series of remedies for many kinds of
wrongs, but regardless of what procedural rubric they fall under orators
expect the mass courts of citizen-judges to respond to characterizations
of private violence as a threat to public interests.

The cases reviewed thus far all involve nonlethal bodily violence,
but such arguments were also thought appropriate where the object of
the wrongdoing was property. Thus, in Against Timocrates Demosthenes
applies a similar argument to the variety of actions by which individu-
als might pursue different kinds of thieves. The speaker notes how the
various kinds of theft may be punished summarily or through a trial,
depending on the circumstances. These are clearly conceptualized as
public oftenses and involve capital penalties rather than compensation
(24.113). But even private suits for theft might be so regarded. The
speaker discusses the various options and says that if someone is con-
victed in a private (idian) suit for theft (klope) the normal penalty is
to pay double the amount of the value of the stolen property. But, he
continues, the judges can also assess an additional punishment of con-
finement in the stocks for five days and nights “so that everyone can see
him bound.” He says that the purpose of this law was to deter other po-
tential thieves, because in addition to paying double, the humiliation of
this public confinement would cause them to live in shame for the rest
of their lives (115). This again shows the way in which certain kinds of
conduct that represent a forcible violation of protected private spheres
could formally fall under the procedure of private lawsuits (dikai) but
might nonetheless be regarded as an oftense against the public.

PRIVATE ENMITY AND PUBLIC PROSECUTION

If the prosecution of crime depended on the actions of private citi-
zens, what did Athenians think of these citizen prosecutors and their
role in the polis? Our principle knowledge on such matters comes from
the persuasive efforts of such prosecutors to characterize themselves to
the judges. These rhetorical constructions, in turn, reflect the speakers’
expectations of how judges will view them and what kinds of criti-
cisms they might expect. Aeschines’ oration Against Timarchus (1) offers
valuable insight into what anticipated responses guide such rhetorical
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constructions. This oration involves the prosecution of Timarchus for
speaking to the Assembly when the laws prohibit him from doing so
because he allegedly prostituted himself as a young man. The real mo-
tive behind the prosecution appears to have been Aeschines’ enmity
toward Demosthenes, with whom Timarchus was closely associated.
This points up one of the dangers of popular prosecution, which is its
potential misuse in the service of private enmity. Indeed, the Athenians
considered malicious prosecution a serious offense that endangered the
integrity of the administration of justice.

The seriousness with which such matters were taken is indicated
by the very first words of Against Timarchus: “I have never indicted
(graphen grapsamenos) any citizen nor assailed any man when he was giv-
ing an account of his office . . .” (1.1). The role of the citizen-prosecutors
can thus cut either way. On the one hand they may be seen as doing
their civic duty to protect the city from wrongdoers who commit crimes
against the public interest, or, on the other hand, they may be viewed
as abusing the ability to initiate criminal actions for gain or revenge.
Accordingly, in these very first sentences Aeschines makes clear that
his prosecution is in response to a public wrong: “When I saw that
the city was being greatly harmed. ... I decided that it would be most
shameful if I did not come to the aid of the whole city, and its laws and
you and myself ” (my emphasis). He concludes this opening section by
arguing that his conduct proves the truth of the adage which maintains
in regard to public prosecutions (demosiois agosin) that “private enmities
(idiai echthrai) very often rectify public wrongs” (1—2). Here the private
citizen, though he may be motivated by enmity against the defendant,
appears as the defender of the interests of the polis and its laws and
institutions. In the absence of magistrates entrusted with public prose-
cutions the system relies on individuals acting in such a manner. In the
following passage Aeschines offers a rationale for this way of organizing
the city’s affairs.

For Aechines this is a central feature of Athenian democracy. He
begins by contrasting the role of law in democracy with other forms of
constitution. In democracies, he claims, “the laws guard the person of
the citizens and the constitution of the city,” whereas oligarchies and
tyrannies are preserved by force (1.5). The democratic idea of the rule
of law thus rests on the notion that it is the law that protects citizens in
their persons from harm. This is because in a democracy the law is en-
forced through the citizens themselves, as judges and as prosecutors. It is
this democratic unity of interest that underlies the identification of the
prosecutor, judges, law, and the interests of the demos/polis embodied
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in formulations such as that quoted in the preceding paragraph: “the
whole city, and its laws, and you and me.” We saw the same sentiment
voiced by Demosthenes in Against Meidias, and it appears throughout
the corpus of forensic orations. This position, as Aeschines makes ex-
plicit, rests on a notion of law as a support not just of public order,
but of the democratic political order. Thus, he argues, when legislating,
the demos (as represented by the judges) must consider how to make
laws that are in the interests of their democratic constitution. Further,
once the laws are enacted, if the state is to fare well they must punish
those who do not obey the laws (6, and cf. 36 and Aeschines, Against
Ctesiphon, 3.6—7). Punishing crime thus appears as the necessary foun-
dation for upholding the rule of law and the democracy on which it is
based. Citizen prosecutors and judges are the instruments by which the
democracy is preserved. As Demosthenes sums it up in another oration
(18.123), “Our ancestors established the law courts (dikasteria) not so
that speakers would air their private grievances against one another but
so that those guilty of offenses against the polis might be convicted.”

This view is made even more explicit in an oration by Lycurgus
that in parts reads like a kind of “civics lesson” in Athenian democracy. In
Against Leocrates (1) Lycurgus portrays himself as prosecuting Leocrates
for his crimes for the benefit of the demos and the polis. He justifies this
stance by setting out a democratic conception of criminal law and public
prosecution. He begins by saying that those who prosecute should be
regarded with gratitude by the city. Instead, though they are acting for
the common good, the reverse is true, which does not result in either
justice or advantage for the polis. He supports this claim by explaining
how, on his view, the system of popular prosecution works.

There are three main factors, he maintains, that preserve the
democracy and the prosperity of the polis: the system of laws, the vote
of the judges in the popular courts, and the system of prosecution by
which crimes are brought to court. He then explains in detail how this
schema works. The laws, he says, proscribe what must not be done.
The prosecutor (kategoros) accuses those who are liable to the penal-
ties prescribed by the laws. The judges punish those whom the other
two elements have brought into court. On the basis of this conceptual
diagram of how a system of popular prosecution for crime works, he
concludes that the whole system depends on someone who will bring
the criminals into court. This is, of course, his role, which he has just
elaborated and defended (1.3—5). Thus, though driven by private initia-
tive, the system works in the public interest and expresses and preserves
the Athenian democracy.
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Articulating the same concern about the role of private enmity
as Aeschines, Leocrates gives it a different rhetorical spin, but one that
reflects similar concerns about how the relation of enmity to public
prosecution will be perceived. He thus claims that he brought the case
forward not out of enmity or vexatiousness, but rather to prevent harm
to the city. Elaborating the principles behind this, he says that the just
citizen will not bring public (koinas) prosecutions against one who has
committed no crime on account of his private enmity (dia tas idias
echthras). Rather, he will regard as his private enemies those who violate
the laws of the polis. The public quality of the crimes (ta koina ton
adikematon) provides public grounds (koinas kai tas prophaseis) for enmity
toward such men. Here the central thrust of the passage is that when
the system operates properly, prosecutions, though initiated by private
citizens, respond to public wrongs and serve the public interests of the
polis, not the private interests of the prosecuting party (I.5—0).

For Aeschines and Lycurgus, then, the role of the good citizen is
to prosecute crimes on behalf of the demos or, when sitting as a judge,
to punish such crimes in the name of the democratic order that they
are sworn to defend. What of those who defend wrongdoers? Lycurgus
indicates that it is to be expected that friends and relatives will speak
in their defense, but he attacks individuals who otherwise defend those
who betray the democracy. Such rhetorical skill, he says, should be
used “on behalf of you, the laws, and the democracy” (138)."* The
identification of the interests of the judges, laws, and the democratic
constitution is a natural one in Athens, but as one sees here, it has its
dangers in providing a rhetoric for condemning or silencing opposition.
These will be explored in more detail below, but one such problem
appears in a later section of Against Leocrates, when Lycurgus argues that
the judges should take vengeance on Leocrates for his crime (141-06).
Conceiving of the judges in this way threatens to collapse the distinction
between vengeance and punishment that the rule of law and the public
trial of offenders is designed to preserve. This collapse is, however,
already implicit in claiming that in meting out punishment the judges
are at once serving the laws and their own interests as citizens and
members of the demos. The rhetoric of Demosthenes and Lycurgus at
times verges on that of a kind of public and institutional self-help, not the
impartial application of judicial judgment.” This was perhaps at Athens

> See also Dinarchus (Against Demosthenes, 1.113).
3 There would have been a natural tendency in this direction in political offenses against
the polis. See Dinarchus, Against Philocles, 3.8 and cf. 19.
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a natural tendency, given the centrality of participatory government and
the elements of self~help and summary action that played an important
role in the Athenian treatment of crime.

PERMITTING SELF-HELP, LIMITING REVENGE

‘We have seen the way in which Athenians were well aware that the pri-
vate desire for revenge or the pursuit of enmity might well be the fuel
that impelled individuals to initiate prosecutions. The idea here is that if
the defendant is convicted the polis will substitute its punishment for the
vengeance of the aggrieved party. Athenian law, as in many other legal
systems, permitted even more direct forms of self-help. For example,
certain kinds of serious offenders might be dealt with by summary pro-
cedures if apprehended in the act. In such cases they might be executed
on the spot by private citizens or detained and brought before officials
known as The Eleven (by the procedure of apagoge ), who could execute
them immediately or bring them to trial if they plausibly denied their
guilt.'* Despite scholarly disagreement about the details of these sum-
mary procedures, what is important for our purposes is that they legit-
imized summary execution without trial, whether carried out by private
citizens or public officials. How did the Athenians conceive of this exer-
cise in self-help and extrajudicial execution and how did they reconcile
it with their commitment to judicial punishment and the rule of law?

The case is more straightforward when the execution is carried
out by the Eleven, for the law permits them to do so only where the
offender does not deny his guilt. This may sound strange at first glance,
but as in most other legal systems that adopted such provisions, essential
to this manner of proceeding is the public apprehension of the criminal
in the act. A thief caught in the act and dragged off by witnesses to the
Eleven with the stolen property will be hard put to deny his guilt to
the satisfaction of the Eleven. If he does so, perhaps claiming that he
was only recovering his own property, he will be tried before a popular
court. The more difficult case arises where the victim takes matters into
his own hands.

Lysias’ oration On the Murder of Eratosthenes (1) represents such a
case.” A cuckolded husband takes the adulterer Eratosthenes in the act,
having summoned many witnesses before he enters the bedroom that is

4 See Aeschines, Against Timarchus, 1.90—1, and Aristotle, Ath. Pol. 52.1. For different inter-
pretations see D. Cohen (1983: Chapter 3), Hansen (1976), and Todd (1993: 117-8, 228).
S For detailed accounts of this case see D. Cohen (1991: Chapter s) and Cantarella 1991a.
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the scene of the crime (23—8; 37). As he admits, he killed the man on
the spot and is later prosecuted for homicide. This would be part of the
considerable risk that those engaging in direct self-help would have to
bear. What is of interest for our purposes is the rhetorical strategy by
which he defends and justifies his actions. What he does is to portray
his exercise in self-help as the legal punishment for a public offense as
ordained by the laws of the polis. His argument is a classic statement of
criminal punishment as opposed to private vendetta. When Eratosthenes
begs for mercy, the husband replies. “It is not I who am going to kill you
but our city’s laws, which you have transgressed...” (26). He presents
his self-help as an instrument for the execution of the laws of the polis
and repeats this theme over and over as his central argument (29, 34). In
his peroration he sums up the point in the clearest terms: “Therefore I
do not regard this penalty to be on behalf of my own private interest, but
rather on behalf of the whole city” (47). Whatever the actual merits of
this case, the salient point is that Lysias believed that the most persuasive
strategy lay in constructing self-help as a means by which citizens acted
for the laws and the demos in punishing wrongdoers. In a participatory
system for the prosecution of crime that depended on a citizen’s initiative
he might well expect such a plea to be persuasive.

As noted earlier, it might seem that the area of prosecution of
homicide, of which On the Murder of Eratosthenes is an example, does
not fit in with the notion of public offenses, crime, and punishment
because it was pursued through a category of action (dike phonou) open
only to the kin of the victim. We have seen, however, that this procedural
classification did not necessarily imply that the prohibited act was seen
as merely a private wrong that did not affect the polis. That this is in
any event unlikely is indicated not only by the prohibition against the
polluted perpetrator entering the public spaces of the city but also by the
fact that those accused of intentional homicide (like those accused of
intentional wounding, also a dike) were not brought before the courts
that heard ordinary dikai, but before the court of the Areopagus that
in classical times only heard these kinds of cases and was regarded with
particular awe.” The literary portrayal of the foundation of this court in
Aechylus’ Eumenides amply reveals the way in which the stability of the
polis was regarded as depending on the establishment of a public court to
punish homicide and prevent vendetta. As will appear, it is quite clear
from our sources that homicide was not regarded as a purely private

16 See Demosthenes 23.66: “The Areopagus is the only tribunal which no democracy,

oligarchy, or tyrant has dared to deprive of its jurisdiction over homicide.”
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wrong affecting only the family of the deceased, and it is important to
understand why from the Athenian perspective there may have appeared
to be no contradiction between murder being seen as one of the most
serious offenses and not including it in the category of crimes which
any citizen might prosecute.

Demosthenes’ oration Against Aristocrates (23) deals at some length
with the law of homicide. The portrayal of homicide law here insists on
its public quality. Thus, the speaker says that when someone is accused
of homicide it is the city that punishes him only after it has satisfied itself
by a trial whether the accusation is true — and not before. He expounds
on this by indicating how the law of homicide substitutes public legal
process for private revenge. This is because, he explains, the lawgiver
thought that because “we avenge the victim” we must first know if the
defendant is guilty. In homicide cases, regardless of the fact that they
are brought by a dike, the city is portrayed as the avenger of the victim
and trial, rather than vendetta by the kin, is the mechanism (25-0).
The speaker goes on to explain the difference between punishment and
vengeance, using as an example the summary arrest of a convicted mur-
derer who has come back from exile and is apprehended and taken to
the Archons. He explains that taking a man to the Archons is fundamen-
tally difterent than leaving him to the mercy of the prosecutor. In the
former case, he says, “the man is punished as the law commands, in the
latter case as the prosecutor pleases. And there is the greatest diftference
whether the law has sovereign authority over punishment/retribution
(timorias) or the man’s enemy” (31—2).

He continues by adducing the many prohibitions on mistreatment
of those who have gone into exile after a homicide. As an example he
cites how killing the murderer who has fulfilled the requirements of the
law in fleeing into exile is treated the same as ordinary homicide against
any Athenian citizen (38). These measures, he explains, are designed to
prevent an endless chain of revenge killings (39), that is, blood feud. The
conception of homicide as an offense that in a direct way involves the
public interest is clear. This whole battery of laws is designed to limit
revenge, curtail the role of the kin, remove the violence of feud from the
city, protect the man who goes into exile, and vest the sole authority
for punishment for homicide in the polis.” In a later section (69) he
concludes by arguing that even when the prosecutor has proved the
7 Of course the distinctions that go back to Draco between intentional, unintentional, and

accidental homicide are also a limitation on the process of seeking vengeance by classifying

homicide according to public standards of justice. On the development of early homicide
law see Gagarin (1981) and Cantarella (1976).
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charge and the murderer is convicted, the laws (nomoi) alone have the
authority to punish him. Significantly he adds that it is only permitted
the prosecutor to see the penalty that the law prescribed being inflicted
and that is all. The interest of the family in prosecuting homicide is
apparent here, but so are the limitations that the polis places on the
family’s role in recasting private vengeance as public punishment. All
that remains of the duty of kin to avenge blood with blood is that they
are permitted to observe the execution being carried out.™ This, he
says, 1s the right of the prosecutor (69); no less, but also no more.™

As we have seen thus far, Athenian sources discuss a notion of the
rule of law that requires that the power to punish be vested in judges who
pronounce judgment in the name of the polis. It was also seen, however,
that although Athenians might “condemn as uninhabitable those states
where citizens are sometimes put to death without trial” (Isocrates,
Antidosis, 15.22), the Athenian legal system’s ways of dealing with crime
incorporated a significant measure of summary procedures and self-help.
This was, of course, the result of the way in which the system developed
over time, the general participatory nature of Athenian democracy, and
the persistent respect for the right, within carefully demarcated limits,
of the oikos (household, family) to protect its domain against violation
and dishonor. It is also important to recognize, however, that summary
procedures might also be institutionalized in other forms where they
seem to conflict clearly with the requirements of the rule of law. This
involves extrajudicial execution by public bodies.

THE POWER TO PUNISH AND THE
DEMOCRATIC RULE OF LAw

Aristotle, in his history of the Athenian constitution (Ath. Pol. 44.1),
explains how

The Boule formerly had the power to fine, imprison, and ex-
ecute. But once when it had brought Lysimachus to the pub-
lic executioner and he was waiting, about to die, Eumelides

8 For the authoritative treatment of capital punishment see Cantarella (1991b).

!9 Of course the other role assigned to the family is to seek vengeance through legal process
through their role as initiators of the prosecution. Though in actuality blood money may
well have been paid not to do so, in terms of social norms and ideals it was unthinkable
for a family not to seek to avenge the deceased and it was considered an act of impiety
(asebeia) not to do so.
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of the deme Alopece rescued him, saying that no citizen
ought to die without being convicted by a court. ... And
the demos deprived the Boule of the right to fine, imprison,
and kill, and made a law that all convictions and penalties
passed by the Boule must be brought. . . before a court, and
that the judgment of the dikasts should prevail.

Little is known of the way in which such discretionary power to punish
citizens without trial was exercised.?® Aristotle’s discussion indicates that
the limitation of this power represented a shift in power to the popular
courts by giving them the exclusive right to punish (see below). It also
demonstrates a commitment (however imperfectly it may at times have
been implemented) to a model of the rule of law where the power of
the state to punish wrongdoers is conceived as operating exclusively
within and through the law. This indicates the recognition of the kind
of principles of legality that we today see as intrinsic to a legitimate sys-
tem of criminal justice that protects citizens from arbitrary punishments
through application of the principle that punishment can only proceed
from conviction after a fair trial.

The grave public interests at stake in such circumstances are further
indicated by another event recounted by Aristotle in the same text.
After having discussed the oligarchic coup of the Thirty Tyrants and the
excesses of their extralegal executions, banishments, and confiscations,
Aristotle turns to the reconciliation of 403 B.c. and the amnesty which
prohibited seeking legal redress for wrongs suffered. In this context,
he describes the three great statesmanlike acts of one of the leaders,
Archinus. One of these takes place when an individual began to provoke
grudges against the returnees. Archinus takes him oft by summary arrest
to the Boule and persuades them to put him to death without trial
(akriton apokteinai) on the grounds that this is the moment to make
an example and show they are committed to saving the democracy.
Aristotle, who has just condemned the illegal execution of the generals
from Arginusae, has only praise for this measure. What accounts for
the difference in his reaction to these two instances of extrajudicial
execution?

On my view, such judgments arise from the widespread convic-
tion in Athens that that the criminal law is ultimately an instrument
to preserve the political order, an exercise of political power. When

¢ See Lysias 22.2—4, Todd (1993: 316 n.2), and MacDowell (1978: 189—90).
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swift action is required to save the state, then it is legitimate for a
political body other than the courts to exercise that power extraju-
dicially, that is, to use their political authority to deprive someone of
his life without resort to trial. The willingness to do so and the way in
which it is viewed as unproblematic, statesmanlike, and praiseworthy by
Aristotle tells us a lot about the way in which Athenians may have viewed
the criminal law and its power of life and death over citizens — not just
as impartial justice dispassionately meted out but as the bedrock of the
political order in the use of which the ends may justify the means. This
is buttressed and justified by the identification of the laws, the judges,
the demos, and the democracy frequently cited above. Athenian judges
took the Heliastic oath, which requires impartiality, and acknowledged
principles of legality and the rule of law, but these values existed in
tension with others that identified the laws with the interests of the
polis.

This is what for Aristotle distinguishes the democratic excess of
the response to Arginusae from the statesmanlike act of Archinus and the
Council. As Isocrates asserts in his Areopagiticus (7.46—7), when Athens
was well-governed the Boule enforced discipline by summoning the
disorderly and threatening or punishing them. They understood that
order is maintained only through both punishment and watchtulness
(epimeleia). They thus could see in advance who were likely to commit
an offense. Such disciplinary (in the Foucauldian sense) fantasies are
typical of Athenian political theorists skeptical of radical democracy,
but more democratically minded thinkers were also not immune to
this logic. In such a context Lycurgus (Against Leocrates, 1.124—7) refers
to a law adopted after the overthrow of the Thirty, which provided
that anyone who killed a person trying to overthrow the democracy or
aspiring to tyranny should be guiltless. Commenting on the wisdom of
this provision, he says that for normal crimes the punishment follows
the crime, but in the case of treason or overthrowing the democracy it
should precede it. This comment again demonstrates the participatory
nature of the system of criminal law, its intermingling with the political
goals of protecting the democratic constitution from its enemies, and
the way in which self-help can be put to use in such a system. In a
political context where the interests of the prosecutors, judges, law, and
polis might be so closely identified, such attitudes could naturally arise.
In the remaining part of the chapter we explore other tensions this
might produce within a system that viewed itself as embodying the rule
of law.
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