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PREFACE

Here’s how Charles Dickens, the greatest novelist in the English language, con-
cluded a preface to one of his novels:

Of all my books, I like this the best. It will be easily believed that I am a fond
parent to every child of my fancy, and that no one can ever love that family
as dearly as I love them. But, like many fond parents, I have in my heart of
hearts a favourite child. And his name is

DAVID COPPERFIELD.

This is certainly not a novel, and no writer should compare himself with Dickens,
but of my books, this is the one I like the best. It is my favorite child.

Social order, peace, and security are miracles. Most people live together on
peaceable terms, notwithstanding disagreements about the most fundamental
matters, including religion, morality, and politics. Many people would like to
have more goods, money, and time than they now do, and yet they channel that
desire into productive rather than destructive directions. Some people are also
drawn to crime, including violence, but most of them refrain. When they act out,
there is an excellent chance that they will be stopped or punished.

Since World War II, there have been many upheavals, and intense political
disagreements, in liberal democracies, including the United States, the United
Kingdom, Germany, Sweden, Denmark, Ireland, and France. All the while, the
legal systems in those nations have continued to do their work. Courts have func-
tioned. Most disputes are resolved peaceably (not all, but most). People live and
work together.

Maybe they do not love each other. Maybe they do not even like each other.
But most of the time, they respect the law, and in that sense, they end up respect-
ing each other, or at least acting as if they do.
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In a way, this is deeply mysterious. Throughout human history, human beings
have often been governed by force rather than law. The transition to the rule of
law is not easy to explain (though we can tell good tales). Of course law depends
on force, at least in important respects. It also depends on norms, which lead
people to obey the law even when they need not fear coercion.! But whatever its
origins, law offers the foundation for security, order, and peace, and also freedom
and a form of equality, among many millions of people all over the globe. Amidst
serious trouble, including poverty and even desperation, that is something to
celebrate.

A PUZZLE

Within legal systems, lawyers and judges engage in something called “legal rea-
soning.” But what is that?

For over twenty years, I taught at the University of Chicago Law School, and
a good friend of mine, the sociologist Hans Zeisel, was deeply puzzled by that
question. He remarked, with amusement, that he often heard lawyers and judges
arguing about whether the Supreme Court had got an issue “right” He won-
dered: What on earth are they arguing about? Zeisel could understand arguments
about the facts, but these were not factual disputes. What does it even mean to
say that a court was “right”?

Understanding legal reasoning is important not only for lawyers and law stu-
dents, but also for ordinary citizens thinking about the nature and place of law,
and courts of law, in society. In nearly every nation, legal reasoning seems impen-
etrable, mysterious, baroque. Sometimes it does not seem to be a form of reason-
ing at all. In this book I try to reduce some of the mystery. As we will see, legal
reasoning is far easier to understand if we attend to the basic methods and goals
of lawyers and judges: creating, using, and modifying rules; using standards and
presumptions; thinking with analogies; adopting particular practices of interpre-
tation; and allocating authority to certain people and certain institutions. Much
of this book is designed to attend to these methods and goals, and to explain how
they produce legal outcomes.

In describing legal reasoning, I aim to focus attention on the most distinctive
characteristic of the judge’s job: to decide concrete controversies involving partic-
ular people and particular facts. The judge is not likely to express broad views on
the great issues of the day, at least if those views do not contribute to the particu-
lar outcome. Ordinarily, courts are reluctant to traffic in abstractions. Participants
in law are attuned to the fact that good people are divided on basic principles.
They try to resolve cases without taking sides on large-scale social controversies.

For similar reasons, judges—and here we can speak too of others who
design legal requirements, including legislators, administrators, and ordinary
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citizens—have a complex and ambivalent attitude toward rules. Judges under-
stand that rules help people to plan their affairs. They know that rules can con-
strain official arbitrariness, discrimination, and caprice. Certainly they do not
oppose rules as a general matter. Of course people engaged in legal reasoning
have no rule against rules. They may even love rules.

But judges know that rules may misfire, precisely because they are too crude
and too rigid. They can go badly wrong when applied to concrete cases not antici-
pated when the rule was set down. Does a 65-mile-per-hour speed limit ban an
ambulance from rushing to the hospital, or a police officer from driving as fast as
he must to apprehend a fleeing suspect? In some cases, the general rule may be far
too general to work well; and there may lie, in these examples and in this possibil-
ity, a pervasive concern about using rules to order diverse human affairs. Much of
legal reasoning reflects this concern.

More particularly, this book offers five general ideas, all of which, I urge, are
central to the role of law in democratic societies.

INCOMPLETELY THEORIZED AGREEMENTS

The first involves incompletely theorized agreements, which occur when people
agree on something important, even though they disagree on a lot. Such agree-
ments take two principal forms.

First, people may agree on an incompletely theorized abstraction, involving
(for example) freedom of speech, due process of law, sex equality, or clean air,
even when they disagree on what those abstractions should mean in practice.
Constitution-making, and lawmaking in general, are often possible as a result.
The specification of the abstraction can produce a lot of intense thinking and
serious controversy. That can be difficult but also immensely productive, as par-
ticipants in the legal system, influenced by the society in which they live, move in
fresh directions. (Consider the movement for same-sex marriage.)

Second, people may agree on specific outcomes, even when they disagree
about the fundamental values that account for them. These, then, are incom-
pletely theorized agreements on particular results, which are (I suggest) much
of the stuft of law. In mundane cases, lawyers and judges can agree that Jones has
breached a contract, that Smith has committed a tort, that Wilson has committed
a crime, and that Young has violated a neighbor’s property rights, without having
anything like a theoretical account of the underlying areas of law. Even in far less
mundane cases, involving the protection of political dissent or the right to vote,
people who lack any kind of theoretical account, or who differ greatly on the best
account, can agree on what the law requires.

Incompletely theorized agreements have large virtues. They enable people to
live together. They provide a kind of social glue. They also allow the legal system
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to embed a principle of mutual respect. It isn’t very nice to attack people’s deep-
est commitments when there is no need to do that. Incompletely theorized
agreements say: you can believe as you do, and I can believe as I do, and we can
respect one another and live together on agreeable terms, even if our beliefs do
not converge.

MINIMALISM

Those who favor incompletely theorized agreements embrace a form of judicial
minimalism. That means that judges tend to prefer rulings that are shallow rather
than deep, and narrow rather than wide.

In a personal relationship, most people prefer depth to shallowness. You prob-
ably will not seek out a romantic partner who is shallow (at least if you want to
make a long-term go of it). But in law, minimalists believe in shallow rulings, on
the ground that they do not require anyone to make a deep theoretical commit-
ment. Minimalists also believe in narrowness rather than width, in the sense that
they want judges, and legal reasoners to focus on particular controversies, rather
than on a whole host of them. They might strike down a particular exercise of
authority by the president of the United States, without saying a lot about similar
or adjacent problems, and without committing the nation to a general view about
the authority of the president of the United States. They might say that a partic-
ular restriction on commercial advertising is acceptable, without saying that all
or most restrictions on commercial advertising are acceptable. Minimalists like
small steps.

Legal systems often do best when judges have a presumption in favor of nar-
row rulings, because they avoid a lot of trouble. Sometimes silence is golden, and
minimalists hope to spin gold. Sometimes it is best to leave things undecided. Of
course these ideas have their limits. A committed minimalist could not embrace
minimalism all of the time; that would not exactly be minimalist. (Or would it?)
Depth and width have their places. But as we shall see, most judges tend to be
drawn to minimalism and for good reasons.

TRIMMING

As a category of thinkers, trimmers have been pretty well lost to history; some
historians are not sure that they ever existed. Nonetheless, I will emphasize the
enduring importance of trimming—understood not as an effort to leave things
undecided, but instead to accommodate, and to take on board, the commitments
that diverse people most care about, or that represent their defining beliefs.

In law, trimmers are the best listeners. They look at competing claims—
about freedom of speech, about abortion, about sex, race, and the power of
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the president. They seek to respect, rather than to repudiate, the strongest
convictions of those who disagree with one another. In democratic societies,
I suggest, trimming plays a central role, especially in law. Some of the great-
est judges are trimmers. They are particularly good at managing conflict along
political lines.

THE RULE OF LAW

Some people associate the rule of law with all sorts of things—free markets, pri-
vate property, liberty, and equality. I suggest instead that the rule of law should
be seen as a limited concept, and that it must be separated from all those things.
In brief, the rule of law requires (1) that laws be clear, general, prospective, and
transparent; (2) that they operate in the world as they do on the books; and
(3) that people should have a right to a hearing before an independent tribunal,
to argue that the rule of law has been violated.

So understood, the rule of law can coexist with terrible rules of law—as in,
for example, a 90 percent income tax, a prohibition on certain religious prac-
tices, and a requirement that everyone must do exercises at 5 a.m. every morning.
Governments can respect the rule of law without respecting free markets, private
property, liberty, or equality. Nonetheless, the idea of the rule of law does operate
as constraint on many actions of authoritarian governments. One of the defining
features of such governments is that they fail to comply with the requirements of
the rule of law. And even in democratic nations, the idea of the rule of law oper-
ates as an objection to widespread practices. In the United States and elsewhere,
it is not always respected. It should be.

RULES OR NO RULES? THE COSTS OF DECISIONS
AND THE COSTS OF ERRORS

Lawyers and judges often distinguish between rules and standards. A rule
attempts to resolve all cases in advance. Consider a 65-mile-per-hour speed limit,
or a flat ban on smoking in airplanes. By contrast, a standard requires people to
fill in its content at the point of application. Consider a requirement that people
drive “reasonably and prudently,” or that occupational safety and health stand-
ards be imposed “to the extent feasible”

The legal system is often forced to decide between rules and standards (or
some other kind of rulelessness). The best way to choose between them, I sug-
gest, is to ask about the costs of decisions and the costs of errors. I am aware that
this formulation is awfully dry. Nonetheless, it provides a humble framework that
helps clarify countless puzzles. In ordinary life, we use that framework every day.
The same is true in law.
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For example, a simple rule might make decisions pretty mechanical: “every
foreigner who commits a crime will be deported.” Simple rules reduce the costs
of decisions. But such rules might also produce numerous errors, and they might
be pretty terrible—as, for example, when foreigners commit traffic offenses that
are crimes, but that should not, on reflection, be a basis for deportation. Rules are
often crude, which means that they will produce high error costs. On the other
hand, there are risks to standards, too, especially if we cannot trust those who are
applying them. With standards, decision costs sometimes skyrocket, and if those
who are applying standards cannot be trusted, error costs might be high as well.

At multiple points, my discussion of rules veers toward the view that case-by-
case decisions, or the old art of casuistry, is the best way to go. But that would be
an absurd position, and the argument always pulls back. The case for rule-bound
justice is too insistent in too many contexts. There is much progress to be made,
I think, in identifying those contexts. As machine learning improves, and algo-
rithms get better, legal systems might be able to rely on complex rules, which are
increasingly likely to prove highly accurate.

HUMILITY AND GLORIOUS MOMENTS

A good deal of my discussion is descriptive, but I attempt as well to offer some
arguments of my own about the limits of both theories and rules. These arguments
may go against the grain, at least in the United States, and perhaps more generally.

Since the 1950s, many Americans, and not a few non-Americans, have been
greatly stirred by the opinions of the Warren Court, especially in the area of race
relations, where the Court is often thought to have revolutionized American
society. Many people think that the Supreme Court of the United States is the
major “forum of principle” in American government. Many people think that the
Court’s basic job is to describe and elaborate the best and most abstract national
commitments, including the defining ideals of liberty and equality. American
thought in this vein has had a large international influence. We are also in the
midst of a period of enormous enthusiasm for rule-bound justice. The rule of law
is often thought to require firm rules laid down in advance.

There is much truth in these conventional views. An important place should be
found for high-level, abstract thinking in democratic deliberation; consider the
work of James Madison, Abraham Lincoln, Franklin Roosevelt, or Martin Luther
King Jr. Some of the most riveting and even glorious moments in any nation’s
legal system come when a high court recognizes an abstract principle involving,
for example, human liberty or equality. Consider the American Supreme Court’s
invalidation of racial segregation, or its announcement that sex discrimination is
usually unacceptable in a nation committed to the equal protection of the laws.
Certainly rules deserve a large and honored place in any system of law.
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But I do mean to suggest that those engaged in legal reasoning are keenly aware
that the most ambitious thinking can go wrong, that rules are sometimes not fea-
sible or desirable, and that the most important political judgments come not
from courts, but instead from democratic arenas. Even more, I mean to insist on
the important virtues of the law’s distinctive approach to the problem of social
heterogeneity and disagreement: agreements on results and on low-level princi-
ples amid confusion or disagreement on large-scale theories.

With these claims I hope, of course, to make a contribution to debates about
the nature of law and about the possibility and character of legal reasoning. In the
process T hope to describe how people who disagree on basic principle might find
a way to live together harmoniously and with mutual respect. I am aiming also to
offer a general introduction to the study of law and legal thinking. The introduc-
tion is designed especially for people who want to know what the enterprise of
law is all about, whether or not they are actually embarking on the formal study
of law. To this end I have avoided technical terms and assumed no prior knowl-
edge of law. As we will see, the distinctive concerns and tools of the law are by no
means limited to law.

This first edition of this book grew out of the 1994 Tanner Lectures in Human
Values, delivered at Harvard University in November 1994. I was greatly honored
and also quite terrified by that occasion. I remain grateful to my audiences at Harvard
for their extraordinary graciousness and for their probing comments and questions.

Of the many people who offered help in connection with the lectures, I single
out for special thanks my commentators Jean Hampton and Jeremy Waldron, and
also Joshua Cohen, Stephen Holmes, Christine Korsgaard, Martha Minow, John
Rawls, Joseph Raz, Tim Scanlon, and Amartya Sen. (Over twenty years later, I am
humbled and astonished by thatlist.) L also drew on some material here for the 1995
Wesson Lectures on Democracy at Stanford University, where I received many
helpful suggestions. Susan Moller Okin, Kathleen Sullivan, and John Ferejohn
offered especially valuable thoughts and criticisms in connection with the lectures.

In spite of all that help, I managed to make plenty of serious mistakes. In the
intervening decades, I have changed my mind on some important subjects, and so
this revision is quite substantial. To do it, I have drawn on the aid, challenge, and
comfort of many people. Particular thanks are due to five terrific colleagues and
friends: Jon Elster, Martha Nussbaum, Richard Posner, the late Edna Ullmann-
Margalit, and Adrian Vermeule.

Elster, Nussbaum, and Posner greatly helped with the original manuscript,
and their extraordinary work, and countless discussions over the decades,
have made an indelible mark on my thinking. Vermeule’s insistent focus on
institutional considerations, and on the considerations at stake in interpretive
choice, have much improved the analysis here. For a period of many years,



xvi Preface

I was fortunate enough to collaborate with Ullmann-Margalit on topics at the
intersection of law and decision theory. I learned an immense amount from
her, not only on rules, norms, and presumptions, but also on the broader topic
of second-order decisions, or decisions about decisions. Law often consists
of decisions about decisions, and her work on that topic has made this book
much better.

I am acutely aware that my discussion here does not reflect everything that
I should have learned from these colleagues and friends. But I am more grateful
than I can say for their kindness, generosity, and help.

Some parts of this book have appeared, though in much different form, in
four essays: On Analogical Reasoning, 106 Harvard Law Review 741 (1993);
Trimming, 122 Harvard Law Review 1049 (2009); Incompletely Theorized
Agreements, 108 Harvard Law Review 1733 (1995); and Problems with Rules,
86 California Law Review 953 (1995).1am grateful to the Harvard and California
Law Reviews for permission to include some previously published material here.
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We think utility, or happiness, much too complex and indefinite an end
to be sought except through the medium of various secondary ends,
concerning which there may be, and often is, agreement among persons
who differ in their ultimate standard; and about which there does in fact
prevail a much greater unanimity among thinking persons, than might
be supposed from their diametrical divergence on the great questions
of moral metaphysics. As mankind are more nearly of one nature, than
of one opinion about their own nature, they are more easily brought to
agree in their intermediate principles . . . than in their first principles. . ..
—JOHN STUART MILL, Bentham

One other capital imperfection [of the Common Lawis] . . . the unaccom-
modatingness of its rules. . .. Hence the hardness of heart which is a sort
of endemical disease of lawyers. . . . Mischief being almost their incessant
occupation, and the greatest merits they can attain being the firmness
with which they persevere in the task of doing partial evil for the sake
of that universal good which consists in steady adherence to established
rules, a judge thus circumstanced is obliged to divest himself of that anx-
ious sensibility, which is one of the most useful as well as amiable quali-
ties of the legislator.

—JEREMY BENTHAM, Of Laws in General



Introduction

Law Amid Diversity

THE PROBLEM AND A SOLUTION

There is a familiar image of justice. She is a single figure. She is a goddess, emphat-
ically not a human being. She is blindfolded. She holds a scale.

In the real world, the law cannot be represented by a single figure. Legal insti-
tutions consist of many people. Courts are run by human beings, not by a god or
goddess. Judges need not be blindfolded; what they should be blind to is perhaps
the key question for law. And judges have no scale. Far from having a scale, they
must operate in the face of a particular kind of social heterogeneity: sharp and
often intractable disagreements on matters of basic principle.

Some of these disagreements are explicitly religious in character. What is the
role of religion in public spaces and in schools? Some of them involve conflicts
among religion, agnosticism, and atheism. Can or should certain sexual practices
be regulated on religious grounds? Other disagreements are not explicitly reli-
gious, but they are fundamental in the sense that they involve people’s deepest
and most defining commitments. What is the appropriate conception of liberty
and equality? How should people educate their children? Is there such a thing
as free will> Should government punish people on the basis of deterrence only,
or should it consider retribution as well? Just how fundamental is the right to
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private property? What does private property mean, exactly? How important are
race and gender? How should we even think about gender? Is privacy important
and what does its protection entail? Is the free speech principle about democracy
or instead autonomy?

There is much dispute about whether well-functioning democracies try to
resolve such disagreements, and about how they should do so if they do try.
Perhaps government should seek what John Rawls describes as an “overlap-
ping consensus” among diverse reasonable people, thus allowing agreements
to be made among people who disagree—Christians, Kantians, utilitarians,
Aristotelians, and others, including people who are puzzled about what some
of these terms mean. Perhaps diverse people in the United States, the United
Kingdom, Germany, Denmark, South Africa, Israel, Egypt, or Russia might com-
mit themselves in a founding document to certain political rights: freedom of
speech, religious liberty, political participation, racial equality, and others. Thus
a sympathetic observer refers to the “hope that we can achieve social unity in a
democracy through shared commitment to abstract principles.”

This is certainly possible. But an investigation of actual democracies, and espe-
cially of law in actual democracies, raises many questions. Democracies, and
law in democracies, must deal with people who distrust abstractions altogether,
and who often disagree with one another about which abstractions are best.
Participants in law are no exception. Judges are certainly not ordinary citizens.
But neither are they philosophers. More particularly, judges have to decide a lot
of cases, and they have to decide them quickly. Many decisions must be made
rapidly in the face of apparently intractable social disagreements on a wide range
of basic principles. These disagreements will be reflected within the judiciary
and other adjudicative institutions as well as within the citizenry at large. At least
this is so if adjudicative institutions include, as they should, some of the range of
views reflected in society generally.

In addition to facing the pressures of time, these diverse people must find a
way to live with one another. They should also show each other a high degree
of mutual respect or reciprocity. Mutual respect may well entail a reluctance to
attack one another’s most basic or defining commitments, at least if it is not nec-
essary to do so in order to decide particular controversies. Participants in law, as
well as in democratic debate generally, do well to follow this counsel.

My largest suggestion in this book is that well-functioning legal systems tend
to adopt a special strategy for producing stability and agreement in the midst
of social disagreement and pluralism: arbiters of legal controversies try to pro-
duce incompletely theorized agreements. Sometimes these agreements do involve
abstractions, accepted amid severe disagreements on particular cases; thus peo-
ple who disagree on commercial advertising and hate speech can accept a gen-
eral free speech principle, and those who argue intensely about disability and
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transsexuality can accept an abstract anti-discrimination principle. But some-
times incompletely theorized agreements involve concrete outcomes rather than
abstractions, and because of the special importance of this phenomenon in law,
this is what I will be emphasizing here.

When people disagree on an abstraction—Is equality more important than lib-
erty? Does free will exist?—they often bracket their disagreements and move to a
level of greater specificity. This practice has an especially notable feature: it enlists
silence, on certain basic questions, as a device for producing convergence despite
disagreement, uncertainty, limits of time and capacity, and heterogeneity. As we
shall see, incompletely theorized agreements are a key to legal reasoning. They are
an important source of social stability and an important way for people to dem-
onstrate mutual respect, in law especially but also in liberal democracy as a whole.

Consider some examples. People may believe that it is worthwhile to protect
endangered species, while having quite diverse theories about why this is so.
Some people may stress what they see as human obligations to species or nature
as such; others may point to the role of endangered species in producing ecologi-
cal stability; others may invoke religious grounds; still others may emphasize that
obscure species can provide valuable medicines for human beings. Similarly, peo-
ple may offer many different grounds for their shared belief that the law should
protect labor unions against certain kinds of employer coercion. Some people
emphasize the democratic functions of unions; others think that unions are nec-
essary for industrial peace; others believe that unions promote important eco-
nomic interests or protect basic rights. So too people may agree, from diverse
starting points, that wrongdoers must pay for the injuries they cause—with some
people rooting their judgments in economic efficiency, others in distributive
goals, still others in conceptions of basic rights.

Of course people often disagree about these issues. What I am emphasizing
here is that much of the time, the agreements that we obtain are a result of incom-
pletely theorized judgments. Examples of this kind are pervasive. They are the
day-to-day stuff of law.

The agreement on particulars is incompletely theorized in the sense that the
relevant participants are clear on the result without agreeing on the most general
theory that accounts for it. Often they can agree on an opinion or a rationale, usu-
ally offering low-level or mid-level principles, lacking theoretical ambition. They
may agree that a rule—reducing water pollution, requiring trucks to be equipped
with safety equipment—makes sense without entirely agreeing on the founda-
tions of their belief. They may accept an outcome—allowing political dissenters
to have their say, protecting a commercial advertisement, reaffirming the right
to have an abortion, protecting sexually explicit art—without understanding or
converging on an ultimate ground for that acceptance. What accounts for the con-
clusion, in terms of a full-scale theory of the right or the good, is left unexplained.
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Incompletely theorized results have obvious disadvantages, but in a legal sys-
tem, they have crucial virtues as well. Those virtues are connected with the lim-
ited place of courts of law in a democratic society, where fundamental principles
are best discussed and announced in democratic arenas.

My emphasis on incompletely theorized agreements is intended partly as
descriptive. These agreements are a pervasive phenomenon in Anglo-American
law—my emphasis here—and they can be found in many other legal systems
as well. They are also a clue to the enterprise of adjudication and the common
law in general, and to the particular practice of analogical reasoning. Such agree-
ments play an important role in any well-functioning legal regime. Their per-
sistence offers a challenge to people who think that areas of law actually reflect
some general theory, involving (for example) religious or utilitarian or Kantian
understandings.

But my goal is not simply descriptive. Any account of a subject as complex as
legal reasoning will inevitably be selective, and it will have evaluative dimensions.
In any case I seek to make a series of claims about the appropriate nature of law.
There are special virtues to avoiding large-scale theoretical conflicts. There are
special virtues to incompletely theorized judgments in law. Incompletely theo-
rized agreements can operate as foundations for both rules and analogies, and
such agreements are especially well-suited to the fact of social diversity and the
institutional limits of the judiciary. Courts consist of fallible human beings, who
lack a strong democratic pedigree and who have limited fact-finding capacity, and
who must render many decisions, live together, avoid error to the extent possi-
ble, and show respect to each other, to the people who come before them, and
to those affected by their decisions. Incompletely theorized agreements are an
appropriate response to this situation.

In social life, people reason in ways that grow out of the particular role in
which they find themselves. They know what actions are permissible, and what
actions are off limits, only because of their role. If the point is not often noticed,
it is only because it is so self-evident. People take their roles for granted and live
accordingly. Consider the close relationship between reasoning and role for such
diverse figures as parents, students, waiters, doctors, employees, consumers, and
automobile drivers. Any particular role is accompanied by a set of relevant and
irrelevant considerations. What I am urging here is that the particular social role
of judges fits well with incompletely theorized agreements.

Of course it would be wrong to say that there is no place in society or law
for ambitious theories. Certainly such theories are legitimately a part of demo-
cratic deliberation. Indeed, many of the most important moments in American
politics—the Civil War, the New Deal, the founding itself—have involved large
theories, and in many cases the nation has converged on some such theory. The
word “dignity” appears very early in the German Constitution. Even judges
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might accept a general theory if it can be shown to be a good one and if they can
be persuaded to agree to it. But most participants in law are, and should be, cau-
tious before taking this step. In American government and in all well-functioning
constitutional democracies, the real forum of high principle is politics, not the
judiciary—and the most fundamental principles are developed democratically,
not in courtrooms.

HOW PEOPLE CONVERGE

It seems clear that people may agree on a correct outcome even though they do
not have a theory to account for their judgments. Jones may know that dropped
objects fall, that bee stings hurt, that hot air rises, and that snow melts, without
knowing exactly why these facts are true. The same is true for morality. Johnson
may know that slavery is wrong, that government may not stop political protests,
that every person should have just one vote, and that it is bad for government to
take property unless it pays for it, without knowing exactly or entirely why these
things are so. Moral judgments may be right or true even if they are reached by
people who lack a full account of those judgments.

The same is true for law. Judge Wilson may know that under the American
Constitution, discrimination on the basis of age is generally permitted,
whereas discrimination on the basis of sex is generally banned, without hav-
ing a full account of why the Constitution is so understood. Judge Thompson
may know that if you steal someone’s property, you must return it, without
having a full account of why this principle has been enacted into law. We may
thus offer an epistemological point: people can know that x is true without
entirely knowing why x is true. Very often this is so for particular conclusions
about law.

There is a political point as well. Sometimes people can agree on individual
judgments even if they disagree on general theory. Diverse judges may agree that
Roe v. Wade,? protecting the right to choose abortion, should not be overruled,
though the reasons that lead each of them to that conclusion sharply diverge.
Some people think that the Court should respect its own precedents; others
think that Roe was rightly decided as a way of protecting women’s equality; oth-
ers think that the case was rightly decided as a way of protecting privacy; others
think that the decision reflects an appropriate judgment about the social role
of religion; still others think that restrictions on abortion are unlikely to pro-
tect fetuses in the world, and so the decision is good for pragmatic reasons. We
can find incompletely theorized political agreements on particular outcomes in
many areas of law and politics—on both sides of racial discrimination contro-
versies, both sides of disputes over criminal justice, both sides of disputes over
healthcare, immigration, welfare rights, and environmental protection.
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RULES AND ANALOGIES

I will give special attention to the two most important methods for resolving dis-
putes without obtaining agreement on first principles: rules and analogies. Both
of these devices attempt to promote a major goal of a heterogeneous society: to
make it possible to obtain agreement where agreement is necessary, and to make it
unnecessary to obtain agreement where agreement is impossible. People can often
agree on what rules mean even when they agree on very little else. And in the face
of persistent disagreement or uncertainty about what morality generally requires,
people can reason about particular cases by reference to analogies. They point to
cases in which their judgments are firm. They proceed from those firm judgments
to the more difficult ones. This is how judges often operate; it is also how ordi-
nary people tend to think.

We might consider in this regard Justice Stephen Breyer’s discussion of one
of the key compromises reached by the seven members of the United States
Sentencing Commission.* As Breyer describes it, a central issue was how to pro-
ceed in the face of highly disparate philosophical premises about the goals of
criminal punishment. Some people asked the Commission to follow an approach
to punishment based on “just deserts”—an approach that would rank criminal
conduct in terms of severity. But different commissioners had very different views
about how different crimes should be ranked. In these circumstances, there could
be an odd form of deliberation in which criminal punishments became more,
and more irrationally, severe, because some commissioners would insist that the
crime under consideration was worse than the previously ranked crimes. In any
case agreement on a rational system would be unlikely to follow from efforts by
the seven commissioners to rank crimes in terms of severity.

Other people urged the Commission to use a model of deterrence. There were,
however, major problems with this approach. We lack good empirical evidence
that could link detailed variations in punishment to prevention of crime, and the
seven members of the Commission were unlikely to agree that deterrence pro-
vides a full account of the aims of criminal sentencing. An approach based on
deterrence seemed no more promising than one based on just deserts.

In these circumstances, what route did the Commission follow? In fact the
Commission abandoned large theories altogether. It adopted no general view
about the appropriate aims of criminal sentencing. Instead, the Commission
did not engage high theory and adopted a rule—one founded on precedent: “It
decided to base the Guidelines primarily upon typical, or average, actual past
practice.” Consciously articulated explanations, not based on high theory, were
used to support particular departures from the past.

Justice Breyer sees this effort as a necessary means of obtaining agreement and
rationality within a multimember body charged with avoiding unjustifiably wide
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variations in sentencing. Thus his more colorful oral presentation: “Why didn’t
the Commission sit down and really go and rationalize this thing and not just take
history? The short answer to that is: we couldn’t. We couldn’t because there are
such good arguments all over the place pointing in opposite directions. ... Try
listing all the crimes that there are in rank order of punishable merit. . . . Then col-
lect results from your friends and see if they all match. I will tell you they don’t.”

The outcome is not obviously an attractive one. If we had a good theory of
punishment, we should use it. The use of average practice may or may not make
sense. Still, Breyer’s tale suggests a more general point. Through both analogies
and rules, it is often possible for people to converge on particular outcomes with-
out resolving large-scale issues of the right or the good. People can decide what
to do when they disagree on exactly how to think. For judges at least, this is an
important virtue.

AGREEMENTS AND JUSTICE

The fact that people can obtain an agreement of this sort—about the value and
meaning of a rule or about the existence of a sound analogy—is no guarantee of
a good outcome, whatever may be our criteria for deciding whether an outcome
is good. A rule may provide that no one over fifty is permitted to work, and we
all may agree what it means; but such a rule would be pretty bad, since it would
be neither just nor efficient. Perhaps the Sentencing Commission incorporated
judgments that were based on ignorance, confusion, or prejudice. Certainly its
judgment deserves support only if the average of past practice was not demon-
strably wrong from the standpoint of appropriate theories of criminal justice.
Perhaps the Commission would have done better to think harder about those
theories.

Some of the same things can be said about analogies. People in positions
of authority have often argued that a ban on same-sex marriages is acceptable,
because it is analogous to a ban on marriages between brothers and sisters; but
the analogy was misconceived, because there are relevant differences between
the two cases, and because the similarities are far from decisive. The fact that
people agree that case A is analogous to case B does not mean that case A or case
B is rightly decided. Perhaps case A should not be taken for granted. Perhaps
case A should not be selected as the relevant foundation for analogical think-
ing; perhaps case Z is more pertinent. Perhaps case B is not really like case
A. Perhaps (and this is an especially important point) the outcomes in the cases
should turn on a careful empirical assessment of social consequences of the pos-
sible legal rules, and analogical thinking will not tell us much about those con-
sequences. Problems with analogies and low-level thinking might lead us to be
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more ambitious. We may well be pushed in the direction of general theory—and
toward broader and more controversial claims—precisely because analogical
reasoners offer an inadequate and incompletely theorized account of relevant
similarities or relevant differences.

All this should be sufficient to show that the virtues of decisions by rule
and by analogy are partial. But no system of law is likely to be either just or
efficient if it dispenses with rules and analogies. In fact it is not likely even to

be feasible.

RULES AND CASES? RULES OPPOSED TO CASES?

Thus far I have discussed the contrast between ambitious theories and incom-
pletely theorized judgments. Let us now turn to a quite different contrast,
between rules and case-by-case judgments. The opposition will point the way
toward some complexities in the old ideal of the rule of law. It will also lead
toward a recognition of the virtues of casuistry. For lawyers, as for ordinary peo-
ple dealing with ethical and political problems, casuistry—understood as anal-
ysis of cases unaccompanied by rules—continues to play an important, indeed
indispensable role.

The opposition between rule-bound justice and casuistry is connected with
two familiar conceptions of legal judgment. The first, associated with Jeremy
Bentham® and more recently with Justices Hugo Black and Antonin Scalia, places
a high premium on the creation and application of general rules. On this view,
public authorities should avoid open-ended standards or close attention to indi-
vidual circumstances. They should attempt instead to give guidance to lower
courts, future legislators, and ordinary citizens through clear, abstract rules laid
down in advance of actual applications.

The second conception, associated with William Blackstone and more recently
with Justices Felix Frankfurter, John Marshall Harlan, and Sandra Day O’Connor,
places a high premium on lawmaking at the point of application through case-by-
case decisions, narrowly tailored to the particulars of individual circumstances.
On this view, judges should stay close to the details of the controversy before
them and avoid broader rulings altogether. The problem with broad rulings is
that they tend to overreach; they may be unreasonable as applied to cases not
before the court. In the United States, this point marks an ongoing debate within
the Supreme Court.

It would not be easy to overstate the importance of the controversy between
the two views. The choice between rules and rulelessness arises in every area of
law; it often involves our most fundamental liberties. May free speech be abridged
when the government can show that it has good reasons for the abridgment in the
particular case, or are categorical rules the best way to implement the free speech
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guarantee? Is sex discrimination always forbidden, or might it be allowed if the
particular circumstances make it seem justifiable and non-invidious? Should gov-
ernment employment, or grants of taxpayer money for the arts, be offered on the
basis of a close assessment of particular cases, or instead on the basis of general
rules? Should students be admitted into universities on the basis of rules, or par-
ticularized judgments?

In every area of legal regulation—the environment, occupational safety and
health, energy policy, communications, control of monopoly power—it is nec-
essary to choose between general rules and case-by-case decisions. In describ-
ing these choices, I explore a common dilemma for law, show how legal systems
make space for both rules and rulelessness, and explain when legal systems are
likely to move toward or away from rules. A clue in advance: a great deal depends
on the costs of decisions and the costs of errors. In some cases, rules reduce the
costs of decisions, because judges (and others) can simply apply them; rules also
reduce the costs of errors, because they avoid the arbitrary or invidious exer-
cise of discretion. But in some cases, rules are hard and thus costly to produce
(because judges and others lack necessary information), and also increase the
costs of errors, because they would badly misfire in particular cases. An under-
standing of these points helps to explain when the legal system opts for rules, and
when it avoids them like the plague.

Aside from description, I venture some claims about the appropriate place
of rules and rulelessness and try to identify solutions to the problems posed by
both. In its purest form, enthusiasm for entirely case-specific decisions makes no
sense. Any judgment about a particular case depends on the use of principles or
reasons. Any principles or reasons are, by their very nature, broader than the case
for which they are designed. We may acknowledge that nominees for the United
States Supreme Court often answer hard questions—Where do you stand on
campaign finance regulation? on abortion? on affirmative action? on electronic
eavesdropping?—by saying: “That would depend on the circumstances of the
particular case.” But this answer is rightly viewed as a dodge. Case-by-case partic-
ularism is not a promising foundation for law. Judges need to say something more
than: “I think that the plaintiff should win in the circumstances of this case.” They
need to explain that conclusion, and the explanation will produce some abstrac-
tion, and something that starts to look more like a rule.

In some circumstances, however, enthusiasm for rules is senseless too. Often
general rules will be poorly suited to the new circumstances that turn up as a
result of unanticipated developments. Can we really design good rules to govern
developing communications technologies or to say what sorts of accommoda-
tions should be made for disabled people? Maybe so, but maybe not. Sometimes
public authorities cannot design general rules because they do not know
enough. Sometimes general rules will fail because we seek subtle judgments
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about a range of particulars. In short, truly general rules are a mixed blessing for
a system of law.

With these remarks, we are returning to the costs of decisions and the costs
of errors. Sometimes case-by-case judgments impose unjustifiably high bur-
dens on those who must make decisions in particular cases. Sometimes it is too
demanding to generate rules. Sometimes case-by-case judgments produce accu-
rate outcomes. Sometimes they are a recipe for foolishness, inconsistency, arbi-
trariness, and discrimination. Rules can be a kind of utopia, but also a Kafkaesque
nightmare.

These considerations help point the way toward a more refined understand-
ing of the rule of law. Of course rules, laid out in advance, will often be indis-
pensable. In general, the criminal law must be rule-bound, so that people have
fair notice and can be free from the arbitrary or illegitimate exercise of dis-
cretion. (Tyrannical societies do not constrain the use of criminal law with
clear rules.) But a system committed to the rule of law is not committed to full
specification of outcomes before actual cases arise. Untrammeled discretion
is indeed inconsistent with the rule of law. At the same time, there are many
advantages to close examination of particular cases, and the rule of law does
not forbid the casuistical devices characteristic of many legal systems: analog-
ical reasoning, guidelines, presumptions, principles, judgment by reference
to “standards” that do not qualify as rules, judgment by reference to “factors”
rather than rules.

With an understanding of these devices, we will be able to appreciate the com-
plexity of the idea of the rule of law, and hence to see the possibility of avoid-
ing untrammeled discretion while also making space for particularistic forms of
argument—where law is made, in part, at the point of application. We will also be
able to identify solutions to the dilemmas posed by the pervasive need to choose
between rules and rulelessness. Thus we will see the special virtues of privately
adaptable rules, which allow flexibility for ordinary people; the existence, in well-
functioning legal systems, of legitimate rule revisions by both public officials and
private citizens; and the advantages of investigating particular contexts, with an
emphasis on decision costs and error costs, to see whether rules or rulelessness
poses the more serious risks.



Reasoning and Legal Reasoning

Does law have special forms of logic? Does it offer a distinctive form of reason-
ing? To both questions, the simplest answer is no. The forms of logic and reason-
ing in law are entirely familiar—the same forms as elsewhere.

But the simplest answer is too simple. Participants in law do reason with their
own conventions, and they do create and face special constraints. Participants in
law have their own vocabularies and their own tools. They are concerned above
all with issues of legitimate authority; they attempt to allocate power to the right
people. And because of the particular social roles that lawyers and judges occupy,
they think, in a sense, in their own ways. It is for this reason that legal thinking
is not economics, or politics, or philosophy (even if economists or philosophers
might be able to explain what lies behind legal thinking).

Much of what lawyers know is a set of practices, conventions, processes, and
solutions. Plenty of these are rules, and they can be described and catalogued as
such. But some of them are not easy to reduce to rules, and they operate without
being so reduced; they are just taken for granted. This background knowledge
makes legal interpretation possible, and it sharply constrains legal judgment. If
a law protects “the free exercise of religion,” or if it forbids “unreasonable trade
practices,” it could, in the abstract, mean an infinitely wide range of things.
Lawyers know how these terms are understood; they can point to a range of rules,
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holdings, and prototypical examples. If they are specialists, they have a clear
sense of how these terms will be applied to many particular cases, and they take
for granted a set of understandings that, to nonlawyers or to people from other
cultures, might seem weird or exotic.

This chapter deals with the classic sources of legal judgment—rules, stand-
ards, presumptions, guidelines, principles, and analogies. It also discusses inter-
pretive practices. An exploration of the sources of legal judgment will help to
establish the relative independence of legal reasoning. It will also show that with
the (incomplete) exception of rules, all of these sources make space for case-by-
case judgments, in which the concrete details of the dispute at hand may matter
a great deal.

It makes sense to begin, however, with ways of reasoning that have some place
within law, and certainly within external evaluation and criticism of law, but that
cannot be described as special to law or as the traditional lawyer’s tools. I offer a
brief outline, one that is far from exhaustive, but that is designed to help us see
what is special about legal thinking and also to set the stage for what is to come.

THEORIES AND DEDUCTION

Ethical, political, and even legal problems are often discussed in terms of some
general theory. By a general theory, I mean an approach to law that specifies a
simple and (usually) unitary value, that operates at a high level of abstraction, and
that decides cases by bringing the general theory to bear. Utilitarianism and eco-
nomic analysis of law are especially familiar examples of this form of reasoning.
Both utilitarianism and economics operate through specifying a single, general
goal by which to evaluate outcomes. Thus we might ask whether a certain rule of
contract law maximizes utility, and if we find this question too hard to answer, we
might ask if the rule increases economic efficiency. Some conceptions of auton-
omy or liberty have a similar function; consider the idea that the law of contract,
or the law governing free speech, should be organized around a particular idea of
autonomy. Perhaps judges should specify a certain conception of autonomy and
decide free speech cases according to that conception. Ideas about democracy
could do as well.

An approach of this kind operates deductively. Results in particular cases are
viewed as a logical consequence of the general theory. For example: the equal
protection clause of the Constitution forbids legislation stigmatizing members
of racial minority groups; racial segregation stigmatizes members of racial minor-
ity groups; racial segregation is therefore unconstitutional. Or: the equal protec-
tion clause of the Constitution forbids legislation stigmatizing members of racial
minority groups; affirmative action imposes no such stigma; affirmative action is
constitutionally acceptable. Or: the law should maximize efficiency; a system of
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negligence, in which people pay for harms they cause only if they behave unrea-
sonably, is less efficient than one of strict liability, in which people pay for all
harms they cause; the law should therefore be based on strict liability.

The general approach works by constructing a broad theory and then by
approaching particular cases through the lens of that theory. The theory itself
may be developed on the basis of engagement with a range of particular cases or
with appeal to “common sense.” For example, many utilitarians claim that they are
simply giving order and system to people’s ordinary, concrete judgments; on this
view, ordinary judgments about particular cases do play a role in generating the
theory. But once the theory is in place—once it is established—individual cases
are tested not by comparing one case against another, but by exploring them in
light of the theory, which is what has authority. And some people who endorse
general theories do not like to rely on people’s ordinary judgments about particu-
lar cases, which are dismissed as “intuitions”; as behavioral scientists have shown,
these are unreliable and should not have authority, Those who use general theory
are often insistently opposed to case-by-case judgments and quite willing to dis-
regard the fact that people are disturbed by particular outcomes that seem deeply
counterintuitive but that have been compelled by the general theory.

For example, some approaches, associated with the work of Kant, insist on
truth telling in all cases and are willing to accept the possibility that truth telling
is compelled even if (for example) many people will be killed as a result. The util-
itarian analogue is the apparent obligation to kill an innocent person if social wel-
fare will thereby be promoted. Cost-benefit analysis, or economic approaches to
law, find a similar case in the acknowledgment that, on economic grounds, rape
should be legalized if rapists would be willing to pay more to rape than victims
would pay to avoid rape.' In many cases, cost-benefit analysis seems to produce
morally troublesome results, as for example in the suggestion that human life has
amonetary value.

Judgments that defy ordinary intuitions can make believers in general theo-
ries seem fanatical, even crazy. Indeed, we can understand fanaticism in law as an
insistence on applying general principles to particular cases in which they lead
to palpable absurdity. The point is not intuitions deserve authority or that expo-
nents of any of these views cannot avoid the seemingly bizarre counterexample;
exponents of general theories are often very ingenious in doing just this. The
point is instead that those who endorse general theories need not make exist-
ing convictions about particular cases a constituent part of the method through
which principles are constructed.

Is this an objection to general theories? Not necessarily. Actually not at all.
Sometimes the judgment that a particular outcome is palpably absurd or palpa-
bly unjust should not be given decisive weight, because that judgment may be
revised after it is subject to critical scrutiny. You might think that it is heartless,
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or ridiculous, to assign a monetary value to human lives, but government has to
make trade-offs, and it has to decide how much it is going to spend on reducing
risks of deaths from air pollution or on highways. Some monetary valuation will
happen in any case. Shouldn’t we be explicit about it? Some people think that
many of our moral judgments are rules of thumb, or heuristics, that generally
work, but that can misfire—as, for example, in the idea that you shouldn’t tell a
lie, or you shouldn’t assign a moral value to human lives.

Often society’s relatively particular judgments—calling for slavery, for
racial segregation, for sex inequality, for discrimination on the basis of sex-
ual orientation—have been overcome. How that happens is quite mysterious.
Personal experiences undoubtedly matter. But sometimes particular judgments
yield to more general judgments about what is right or what is good. For a twen-
tieth century example, consider the fact that most people favored a legal prohibi-
tion on same-sex marriage, and their commitment to that prohibition served as a
“fixed point” for legal and political inquiry. As we will see, considered judgments
about particular cases should count as such only if they have survived an encoun-
ter with a good deal else that is both general and particular.

It is notable that advocates of theories often work very hard to show that
deductions from the theory are indeed consistent with our judgments about par-
ticular cases. Consider Judge Robert Bork’s effort to explain why his controversial
approach to constitutional interpretation—calling for reliance on the “original
understanding” of the Constitution, taken up in Chapter 8—is consistent with
the outcome in the great school desegregation case Brown v. Board of Education.
It seems that a belief in the correctness of Brown is now a fixed point for inquiry,
so that to remain plausible, any theory of constitutional interpretation must offer
an explanation of why Brown was right. So too a large part of the argument for
the economic analysis of law is that economic analysis appears to “account for” or
“explain” a large number of well-established and apparently satisfactory common
law cases and principles.

General theories are a natural ally of codification of legal rules through leg-
islation, which tries to organize and systematize the law, and a natural enemy
of the common law, which is developed by case-by-case judgments, and which
tends to be quite unruly and to resist explanation according to theory. (The eco-
nomic analysis of law is an exception, since, as we have just seen, it does attempt
to explain the common law as more systematic than it appears.) It is therefore
no surprise that Jeremy Bentham was both the founder of utilitarianism and
the most vigorous advocate of “codification,” a word that in fact he coined. Thus
Bentham wrote with palpable disgust about the disadvantages and irrationality
of casuistry and the common law approach, in which “general inferences” are
“deduced from particular decisions.”® Of course it is possible to support codifi-
cation without endorsing general theory, and it is possible too to support general
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theory without endorsing codification, on the ground that the relevant theory is
best elaborated through encounters with particular cases.

It is apparent too that any general theory may seem hubristic and sectarian
to many people. Some people will think that another theory would be better.
Others will insist on the need to give great weight to people’s judgments about
particular cases, and they will say that such judgments ought not to be rejected
merely because some theory says that they should. Still others will believe that
morality is based not on a single value, but on a variety of irreducibly independ-
ent values, which are plural and diverse. Hence some of the problems with single-
valued theories might be alleviated with non-reductive theories that recognize a
plurality of human goods.

THE SEARCH FOR REFLECTIVE EQUILIBRIUM

Ethical, political, and legal problems might be evaluated not by applying a gen-
eral theory, but instead on the basis of a careful process of comparing apparently
plausible general theories with apparently plausible outcomes in particular cases.
Drawing on John Rawls’s notion of reflective equilibrium,* we might understand
much reasoning, in law and elsewhere, to entail an effort to engage with general
principles, with considered judgments about particular cases, and with all possi-
ble principles and judgments in-between.

There are many things—abstract, concrete, intermediate—that each of us
thinks to be true. These beliefs qualify as provisional “fixed points” for inquiry,
since we have a high degree of confidence in them and cannot readily imagine
that they could be wrong. In searching for reflective equilibrium, what we think
tentatively to be the general theory is adjusted to conform to what we think ten-
tatively to be our considered views about particular cases. The particular views
are adjusted to conform to the general theory and vice versa. Eventually, views
at all levels of generality are brought into line with one another. Through this
process we hope finally to reach a form of equilibrium. On Rawls’s view, nei-
ther the particular nor the general should have priority in this process. Neither is
foundational.

Many different conceptions of reflective equilibrium are possible. We might
accord great weight to particular judgments or little weight to them, make dif-
ferent decisions about what counts as a distortion of our judgment, stress or
downplay the role of abstract philosophical arguments, and reject or approve
apparently emotional reactions. Intuitions about particular problems might be
given a lot of weight, or not so much.

In moral and political theory, the value of the search for reflective equilibrium
is much disputed, and rightly so. Any particular person might well want to bring
her considered judgments into a coherent structure, and might be satisfied if and
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when she has done so. But perhaps an outsider could believe, with good reason,
that someone who has reached reflective equilibrium is nonetheless wrong, since
some of the provisional fixed points that generated his equilibrium are rooted in
prejudice or confusion. Someone from America or England, for example, might
reject the ethical views of someone from Egypt or Syria, even if those views are
part of an overall position that embodies reflective equilibrium. Apart from cross-
cultural comparisons, a general problem is that some of our intuitions might
seem self-evidently right, and might be very hard to dislodge, but they might be
wrong; perhaps they are “moral heuristics” that generally work well but lead to
serious and severe errors.’

Some aspects of the search for reflective equilibrium do play an important role
in thinking about law. In deciding hard cases, judges and lawyers make an effort
to bring their convictions, both general and particular, into some coherent order,
and this is one way that they think through legal problems. Much of the first year
of law school operates in this way. Thus, for example, the notion that only politi-
cal speech receives special constitutional protection under the First Amendment
might be abandoned if and when it appears that that notion would allow cen-
sorship of great art and literature. (Can government ban Charles Dickens? A.S.
Byatt? Bob Dylan?) The goal of the resulting method would be to produce, at
once, a full set of confident judgments about specific cases, accompanied by an
abstract theory, or a set of principles, that is able to account for all of them. (As
we will see, however, there are sharp limits on the extent to which the search for
reflective equilibrium can provide a model for legal thinking.)

In contrast to people who use general theories, and who proceed from the top
down, those who search for reflective equilibrium may well end up placing a high
premium on judgments about particular cases. But this contrast should not be
overstated. We have seen that many who use general theories, such as utilitarian-
ism, try to justify such theories by urging that they generally fit with what people
already believe about particular cases, and those who seek reflective equilibrium
acknowledge that judgments about particular cases are revisable. But it is cer-
tainly useful to ask whether convictions about particular cases should play a role
in legal (or moral) thinking. Sometimes people rebel against the idea that theo-
ries should be adjusted because they lead to unacceptable particular outcomes.®
For them, the adjustment is a form of brinkmanship or opportunistic thinking,
and a violation of the necessary commitment to general principle and neutrality
itself.

This is an objection to both analogical reasoning (discussed in Chapter 3) and
the search for reflective equilibrium insofar as both of these allow judgments
about particular cases to play a large role in developing governing principles. But
nothing is necessarily improper about giving weight to particular convictions in
deciding on the appropriate content of ethical or political theories. If judgments
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by human beings are inevitably a product of what human beings think, it is hardly
wrong to question your general theory when that theory brings about results that
seem to be an unacceptable part of your approach to the subject.

To understand what morality requires, or what the law should be in hard
cases, we need to canvass what we—each of us—actually believe; there is no
other place to look. For example, many people could not accept a system of free
expression that would allow suppression of a harmless political protest; that is
indeed a fixed point for inquiry. And for some people, any general theory about
the Constitution must fail if it entails the incorrectness of Brown v. Board of
Education;” the validation or overruling of the abortion decision, Roe v. Wade;®
or a particular consequence for affirmative action. Here too we have some pos-
sible fixed points. It may well be wrong for any of these particular outcomes to
have such foundational status; intuitions may indeed misfire; disagreement in
law is often based on disagreement about what are the appropriate fixed points.
But some particular outcomes occupy so central a role that they constrain the
category of permissible general theories. This is a conventional feature of prac-
tical reason as it operates in law and elsewhere, and it is not at all a reason for
embarrassment.

INVESTIGATING CONSEQUENCES:
MEANS-ENDS RATIONALITY

The content of law should turn a good deal on the consequences of law.
Sometimes reasoning in law, or elsewhere, is simply a way of discovering the
actual effects of legal rules and of figuring out the best means of achieving
given ends. Suppose, for example, that a court is asked to decide whether
to impose a warranty of decent conditions, or “habitability,” on landlords.
Important issues are: What would be the effects of such a warranty on the
housing market? Will the result of a warranty be higher rents, with particularly
severe consequences for the poor? Will such warranties decrease the stock of
available housing?

Or suppose that a court is asked to rule that the First Amendment forbids the use
of the libel law in any case brought by a government official. A key question is the real
extent of the “chilling effect” of libel law on public discussion. Do libel laws actually
deter criticism of public officials? Do such laws prevent truths or only falsehoods?
Might a chilling effect turn out to be good, because it reduces the level of falsehoods?
To answer such questions, courts must look at the facts. True, they might not have
good tools with which to find out what the facts are. But it is important, and often
bracing, to identify the factual questions and to acknowledge their importance.
Administrative agencies typically proceed in this way. In deciding how to protect
against deaths on the highways or to make food safer, they do not ask about analogies.
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They focus on consequences. For their purposes, fact-finding is far superior to ana-
logical reasoning.

Means-ends rationality, including an investigation of consequences,
should play a large role in law, in courts and elsewhere. Indeed, it should play
a much larger role than it now does. Frequently the empirical dimensions of
legal issues are not even identified as such. Sometimes courts approach ques-
tions about likely consequences as if they could be answered by reference to
other judicial holdings. But judges can usually be interested in the question of
consequences, and it is fair to say that such interest has increased in the last
few decades. Social science plays a role in law, and the role should and will
grow in the future.

SOURCES OF LAW

I now turn to the classic tools of Anglo-American lawyers. These tools are not,
however, limited to lawyers. They are the stuff of daily life.” People often work
with rules, which they perceive to be mandatory. Presumptions play a big role in
everyday reasoning. So too, the inclusion and exclusion of certain factors, as rea-
sons for action, are key aspects of practical thinking. Whether Jones goes to work
on Saturday may depend on no rule, but on a range of factors. These may involve
family matters, the weather, Jones’s spirits in general, whether basketball is on
television. It does not depend on whether it is cold in Australia, whether GDP is
growing, or whether the Russian Constitutional Court is in session.

Law works with included and excluded reasons as well. In fact, law has a tool-
box containing many devices. Academic lawyers have customarily opposed rules
(“do not go over 60 miles per hour”) to standards (“do not drive unreasonably
fast”), with rules seeming hard and fast and standards seeming open-ended.
There is indeed a difference between rules and standards—between a ban on
bringing dogs into restaurants and a ban on offensive behavior in restaurants. But
the rules—standards debate captures only a part of the picture, and it is important
to have a fuller sense of the repertoire of available devices. In this section I outline
a number of them.

First, however, a cautionary note. Whether a legal provision is a rule, a pre-
sumption, a principle, a standard, a set of factors—or something else—cannot
be decided in the abstract or even on the basis of a reading of the provision.
Everything depends on the understandings and practices of people who inter-
pret the provision. The American Constitution, for example, says that “Congress
shall make no law abridging the freedom of speech.” This provision could mean
many things. It could operate as a rule if people take it as a flat ban on certain
sorts of restrictions. It could operate as a presumption if people see it as saying
that Congress can regulate speech only if it makes a demonstration of harm of
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certain kinds and degrees. It could be a standard. Or it could turn out to call for
consideration of a set of factors; once we parse such notions as “abridging” and
“the freedom of speech,” perhaps we will decide cases on the basis of an inquiry
into two, three, or more relevant considerations.

In short, the content and nature of a legal provision cannot be read off the
provision. It is necessary to see what people take it to be. For this reason, we
should distinguish among three kinds of actors. The first is the person or institu-
tion that issues the relevant legal provision. The second is the person or institu-
tion that is subject to the provision. The third is the person or institution charged
with the power to interpret the provision. The lawmaker has some power over
those practices, but that power is limited. Even if lawmakers issue rules for inter-
pretation, those rules will themselves need interpretation, and such rules cannot
be exhaustive.

The effect of interpretive practice on the nature of law is of immense impor-
tance; it leads to complex interactions among lawmakers, people subject to law,
and interpreters. In fact, an understanding of prevailing interpretive practice is a
large part of legal reasoning, as I will discuss in Chapter 9.

UNTRAMMELED DISCRETION

By “untrammeled discretion,” I mean the capacity to exercise official power
as one chooses, by reference to such considerations as one wants to consider,
weighted as one wants to weigh them. A legal system cannot avoid some degree
of discretion, in the form of some power to choose according to one’s moral or
political convictions. But a legal system can certainly make choices about how
much discretion it wants various people to have. With untrammeled discretion,
alegal system abandons the rule of law, and on one view (which I share), it is not
a legal system at all. Under Adolf Hitler, Germany lived in a regime of untram-
meled discretion.

A system of untrammeled discretion exists when there are no limits on
what officials may consider in reaching a decision, and on how much weight
various considerations deserve; hence there are no limits on the officials’
power to decide what to do and why to do it. Both inputs and outputs are
unconstrained. Consider the old idea, with a narrow but continuing influence
on Anglo-American law, that “the King can do no wrong.” In democracies,
untrammeled discretion is rare (fortunately). But perhaps some police offi-
cers, in some nations, come very close to this sort of authority, in light of com-
mon understandings about law enforcement and the practical unavailability of
review of their decisions. Authoritarian regimes are marked by untrammeled
discretion, exercised by important people on important occasions, or much
of the time.
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RULES

Often a system of rules is thought to be the polar opposite of a system of untram-
meled discretion. There is much truth in this thought. We can even define rules
in this way. But in practice, apparent rules may not entirely eliminate discretion.
There is a continuum from rules to untrammeled discretion, with factors, stand-
ards, and guidelines falling in-between.

Definition

The key characteristic of rules is that they attempt to specify outcomes before
particular cases arise. By a system of rules I mean to refer to something very sim-
ple: approaches to law that aspire to make all relevant legal judgments in advance of
actual cases. We have rules, or (better) ruleness, to the extent that the content of
the law has been set down in advance of applications of the law. In the extreme
case, all of the content of the law is given before cases arise. A key function of law is to
assign rights and duties—to say who owns what, to establish who may do what to
whom. If this is so, a rule can thus be defined as the full or nearly full before-the-fact
assignment of legal rights and duties, or the complete or nearly complete before-the-fact
specification of legal outcomes.

This is an ambitious goal—in some settings, impossibly ambitious. As we
will see, no approach to law is likely to avoid a degree of casuistry, in the form of
judgments made in the context of deciding actual cases. Nonetheless, it is pos-
sible to ensure that a wide range of judgments about particular cases will occur
in advance. In fact, much of law consists of rulelike assignments of authority
to certain people in the government and in the private sphere—governors,
parents, legislators, employers, drivers, voters, accused criminals, teachers,
and spouses all have certain legally conferred rights and duties by virtue of
their roles.

Consider some examples of rules: laws that impose a speed limit of 65 miles
per hour, prohibit continued employment of airline pilots over the age of seventy,
ban dogs from restaurants, require children under a certain age to get certain vac-
cinations, forbid people from receiving social security benefits until the age of
sixty-two, and direct people not to smoke on airplanes. Of course hard cases may
arise under some or perhaps all of these laws. Suppose that someone goes over
65 miles per hour to get his wife, who has just had a heart attack, to the hospital
quickly, or that a police officer seeks to bring a police dog into a restaurant in
response to a bomb threat. But these are unusual cases.

We might compare rule-bound judgments with a system in which, for example,
ajudge decides whether someone is liable for wrongdoing by seeing whether her
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conduct was “unreasonable” (assuming this term has not been given precise con-
tent in advance) or in which a judge decides whether a particular restriction on
abortion imposes an “undue burden” on women (making the same assumption).
Words such as “unreasonable” and “undue burden” look like standards, in the
sense that their content remains to be specified. In the purest case of rule-bound
judgment, the responsibility of the decision-maker is to find only the facts; the
law need not be found. When rules are operating, an assessment of facts, com-
bined with an ordinary understanding of grammar, semantics, and diction—and
with more substantive understandings on which there is no dispute—is enough
to decide the case.

It is important to distinguish here between mandatory rules and rules of
thumb.'® Rules of thumb merely offer guidance. They show what it ordinar-
ily makes sense to do, but they are not binding, and they are not taken by
themselves to create reasons for action. For example, you might think that
you should ordinarily drive under 65 miles per hour on a highway, or that you
should not bring your dog to dinner at a friend’s house, but these thoughts
may be mere guidance, subject to reconsideration under the particular circum-
stances. Perhaps it is safe to go over 65 miles per hour on this particular high-
way? Perhaps your friend would like to play with your dog? A rule of thumb can
be understood as a summary of individually wise decisions, a summary that
can be reassessed in each case. By contrast, a mandatory rule, whether or not a
summary of individually wise decisions, provides a reason for action by virtue
of its status as a rule.

Despite this point, I have already suggested something that I will defend in
detail below: even under mandatory rules, decision of all cases in advance may
not be feasible, because the limits of human foresight will require some degree of
lawmaking in the context of deciding some actual cases. If, for example, an appar-
ent rule would produce an absurd or crazy result, an exception might be made at
the point of application. From this claim it follows that the distinction between
rules of thumb and mandatory rules is one of degree rather than one of kind.
From this it also follows that legal provisions are not either rules or something
else, but instead fall on a continuum of casuistical liberty, where the “ruleness”
of the provision depends on the extent to which decisions about cases have been
made before cases actually arise.

Kinds of Rules

Rules may be simple or complex. A law could say, for example, that no one
under eighteen may drive. It could be somewhat more complex, saying that
people under eighteen may not drive unless they pass certain special tests. Or
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it could be quite complex, creating a formula for deciding who may drive. It
might look, for example, to age, performance on a written examination, and
performance on a driving test. Each of these three variables might be given
a specified numerical weight, producing a complex rule. Complex rules are
complex, but they are still rules. In applying a complex rule, a decision-maker
has some tallying to do, but he need not decide what factors count or to what
weight they are entitled.

One of the most noteworthy developments of the twenty-first century has
been the rise of complex algorithms, sometimes based on machine learning.
Those algorithms can produce predictions, stating, for example, that if peo-
ple who have been arrested have certain characteristics and behaviors, they are
unlikely to commit crimes if released pending trial, or that if people have certain
browsing habits, they are especially likely to be attracted to certain products and
political causes. Algorithms can easily be used as the basis for policy and law, and
what emerges might take the form of complex rules.

Animportant example of an attempt to move away from a highly discretionary
system and in the direction of complex rules is the U.S. Sentencing Guidelines.
These guidelines, produced after the process outlined above, offer formulas by
which judges must decide on sentences, taking account of a range of variables.
Some people think that the guidelines are far too categorical and rigid; what is of
interest here is the effort to discipline trial judges, by promoting greater uniform-
ity in sentencing.

A similar effort to create complex rules is the social security “disability grid.”
For much of the history of the social security disability program in the United
States, administrative law judges decided who was disabled, and hence entitled
to disability benefits, on the basis of a fairly unstructured, ad hoc inquiry into
the individual case. Vocational experts would testify, often invoking their own
controversial judgments about who was entitled to benefits and who should
be required to work. In 1983, the Department of Health and Human Services
substituted a new, more rulelike system embodied in a grid looking at age, edu-
cation, previous work experience, and physical abilities."' Each of these catego-
ries is in turn disciplined by rules setting out well-defined subcategories. What
emerges is a complex formula in which the individual judge has limited discre-
tion. The disability grid does not quite qualify as a rule, since it does not settle
everything before the fact, but it is at least more rulelike insofar as it operates to
limit the power to decide what factors count, and what weight relevant factors
receive.

Rules can also be specific or abstract. Specific rules apply to a narrow class of
cases; abstract rules apply to a broad class of cases. An abstract rule might say, for
example, that no one may drive over 65 miles per hour. A more specific rule might
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say that the president’s papers are public property, that the First Amendment
allows government to ban advertisements for smoking, or that sixth-grade stu-
dents may be suspended without a hearing for a period of less than two weeks,
if there has been a serious allegation of criminal activity. All rules are defined in
terms of classes, but sometimes the rule is narrowly tailored so as to pick up only
a few cases, or perhaps only one. Of course there is a continuum here rather than
sharp categorical distinctions.

Rules, Politics, and the Vice of Formalism

Is legal reasoning independent of politics and morality? Some people think so. In
a sense, they are right. If you explain the meaning of the speed limit laws, or the
complex rules governing freedom of speech, you probably will not have to say
anything about what morality requires. You are reporting on social facts. And if
you are a judge, working within the legal system, most of your rulings about what
the law is need not have anything to do with your political or moral convictions.
But we need to be careful here. Sometimes claims about the content of law do, in
fact, depend on political and moral judgments.

The vice of “formalism” is found when people in law falsely deny that they are
making such judgments. Call this “dishonorable formalism,” and it is a common
phenomenon. Consider, for example, the view that the constitutional guarantee
of “equal protection of the laws” means, by virtue of its text, that age discrimina-
tion is forbidden. Actually the guarantee, by itself, does not mean any such thing.
There is a pervasive impulse to dishonorable formalism within the legal culture,
and the impulse moves to the fore in particular periods, when judges find it espe-
cially necessary to say that their judgments about “what the law is” do not rest on
political and moral claims. We should compare dishonorable formalism with its
honorable sibling, which can be found when people honestly deny that they are
making political or moral judgments—as, for example, when a law requires auto-
mobiles to be equipped with rearview cameras, or bans smoking in restaurants,
and judges simply apply the law as it is written.

The debate over formalism has a great deal to do with the debate over rules.
In fact honorable formalism—not a vice at all—can be found in the effort
to constrain legal judgments in advance by reference to rules. On the U.S.
Supreme Court, Justice Antonin Scalia was a strong advocate of rule-bound
justice, and he was a proud formalist. The decision to constrain judgments
through rules must itself be justified on political or moral grounds, but if the
constraints are real, decisions in particular cases may depend much less, or
perhaps not at all, on political or moral judgments. When a judge says that
someone under the age of eighteen may not vote, because a law bans people
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under that age from voting, we have a form of legal reasoning that is deductive,
and that, from the judge’s point of view, does not rest on controversial moral
or political grounds.

But this is not always true. Sometimes the relevant provision is not rulelike
at all (“reasonable care,” “the freedom of speech,” “when feasible”), but on the
contrary contemplates or requires a degree of substantive judgment about the
content of the law. Return to the provision of the U.S. Constitution saying that
no state shall “deny any person the equal protection of the laws.” The Supreme
Court has said that in light of these words, affirmative action programs must be
treated the same as ordinary racial discrimination, since the clause is phrased in
terms of individuals—"any person”—rather than groups. But this is a dishonor-
able species of formalism. The fact that the text refers to “any person” does not
say whether affirmative action programs are acceptable. The Court’s claim to the
contrary purports to be based on language, but in fact it is a product of undis-
closed substantive judgments.

The vice of formalism may be found with apparent rules as well. Suppose—to
return to our earlier example—that a Toyota Camry is found going 90 miles per
hour, in a way that is said to violate an ordinance barring any motor vehicle from
going over 65 miles per hour. On the facts stated, the case can be resolved by say-
ing that the Toyota Camry is a motor vehicle and that it has exceeded the speed
limit. If, on the other hand, the driver of the Camry asserts that she was escaping
a vehicle with a murderer shooting at her, a purely semantic examination of the
rule may well be inadequate. Perhaps the court is empowered, or ought to see
itself as empowered, to decide whether there is an excuse in bizarre or extreme
cases of this kind. If so, it is spurious for the court to say that it is deciding the
case by reference to the rule alone. To decide the case, the court must actually
be resorting to something other than the speed limit law. It will probably have to
make some substantive judgments of its own.

Sometimes reasoning by reference to rules is indeed a sham, in the sense
that some judgment of value, not found within the rules, is being made but
not disclosed. This is a familiar and exceedingly unfortunate kind of formalism
in law—the claim to be deciding cases in law solely by reference to decisions
made by someone else, when one’s own judgments are inevitably at work.
Consider, for example, the (unsupportable) view that the liberty of contract
is necessarily, and purely as a matter of semantics, part of the “liberty” pro-
tected by the due process clause.'* The problem here is that the issue cannot
be decided by reference to the word “liberty”; a supplemental value judgment
is necessary. To conclude that liberty of contract is part of constitutional “lib-
erty,” the dictionary is insufficient. One has to make claims about morality,
history, or probably both. The case is quite different from one in which some-
one decides that the category “dog” necessarily includes German shepherds.'?
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Here ordinary understandings of language, unaccompanied by contestable
substantive judgments, do the necessary work.

RULES WITH EXCUSES: NECESSITY OR
EMERGENCY DEFENSES

Many rules have explicit or implicit exceptions for cases of necessity or
emergency. For example, a person may be banned from taking the life of
another; this can be phrased as a rule, but self-defense is a valid excuse. Many
constitutions allow abridgments of individual rights in case of emergency.
The American Constitution allows the government to suspend the writ of
habeas corpus in time of war. Other constitutions say that certain rights can
be abridged under unusual circumstances. We might go so far as to say that
almost all rules have at least some implicit exceptions. Rules are not applied
when the heavens will fall. As Justice Jackson wrote, the Bill of Rights is “not
a suicide pact”'* When rules allow excuses, the legal system may embark on
a casuistical project of distinguishing contexts from one another by close ref-
erence to the details of particular cases. A rule with necessity or emergency
exceptions can be seen as a presumption, but it is nicely cabined: the rule
stands firm unless a departure is justified by something that is highly unusual
in both nature and degree.

The consequences of making exceptions depend on the details. An exception
could be narrow but vague, as in the idea that reasonable limits on free speech
can be imposed under conditions of war. The conditions are rarely met and the
exception is therefore narrow, but the exception is vague (what are “reasonable
limits?”). Or the exception could be narrow and specific, as in the idea that under
conditions of war, members of the Communist Party may not work for the gov-
ernment in any capacity. An exception might be broad and vague or broad and
specific. A specific exception might even convert the rule with exceptions into a
complex rule or a formula.

It is often said that rules with exceptions are still rules, and in one sense this
is true. But if the exception is vague, we may come very far from ruleness, and
the content of law will come from the investigation of particular facts. Whether
the existence of exceptions means that rules are not rules depends on the nature
of the exceptions. “People under sixteen may not drive, unless their last name
begins with ‘S’”"—this is a rule. “People under sixteen may not drive, unless
they can show that they are competent to do so”—this is not arule at all. Itis a
standard.

Even when there are exceptions, people may understand that exceptions can-
not be made unless something truly extraordinary is shown. They may also under-
stand, at least roughly, what sorts of things do and do not count as extraordinary.
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These understandings are sufficient to allow a rule to remain close to a rule as
understood here.

PRESUMPTIONS

A legal system may contain presumptions or presumptive rules.'”” The law may
presume, for example, that when the government regulates speech on the basis
of its content—consider a ban on speech by a Communist or a Nazi—the regu-
lation is unconstitutional. But the presumption might be rebutted by a demon-
stration of a certain kind and strength, as when government can show a clear and
present danger. The law might presume that an employer may not discriminate
on the basis of race, but the presumption might be rebutted by showing that, for
example, a black actor is necessary to play the part of Othello.

The line between presumptions and rules with emergency exceptions can
be thin. A rule with necessity or emergency exceptions might be described as
a strong presumption. With presumptions, we need to know what counts as a
rebuttal, and whether it is specific or vague, broad or narrow.

STANDARDS

Rules are often compared with standards.'® A ban on “excessive” speeds on the
highway is a standard; so is a requirement that occupational safety and health
standards be “feasible,” that airplanes be “airworthy,” or that student behavior in
the classroom be “reasonable.” These might be compared with rulelike alterna-
tives, such as a 65-mile-per-hour speed limit.

The contrast between rules and standards identifies the fact that with some
legal provisions, interpreters have to do a great deal of work in order to give law
real content. The meaning of a standard depends on what happens when it is
applied, and those who decide what happens are likely to proceed casuistically.
Of course casuistical judgments may well generate categories that provide great
guidance for the future.

Here too the nature of the provision cannot be read from its text, and every-
thing will depend on interpretive practices. Once we define the term “excessive,”
we may well end up with a rule. Perhaps officials will decide that a speed is exces-
sive whenever it is over 65 miles per hour. Or we may instead end up with a set
of factors or a presumption. Perhaps anyone who goes over 65 miles per hour
will be presumed to have gone excessively fast, unless special circumstances can
be shown.

An important illustration here comes from standards of proof and in particular
from the notions of “clear and convincing evidence” and “beyond a reasonable
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doubt.” Judges have refused to assign numbers to these ideas. For these notions,
the legal system has standards rather than rules. But why should the “reasonable
doubt” standard not be said to call for, say, 97 percent certainty of guilt? Part of
the answer lies in the fact that this standard must be applied in many different
contexts—different crimes, different police behavior, different defendants, and
so forth—and across those contexts, a uniform formula may well be senseless.
The “reasonable doubt” standard allows a degree of adaptation to individual cir-
cumstances, and this is part of its advantage over any single number. That is not
all of the picture, of course. One problem with a numerical assignment is that in
this context, it might not be helpful. Another problem is that any such number
would produce a degree of discomfort. Words such as “reasonable doubt” are
comforting in part because of their lack of precision; we can have an incompletely
theorized agreement in their favor.

FACTORS

In many legal contexts, particular judgments emerge through the decision-maker’s
assessment and weighing of a number of relevant factors, whose precise content has not
been specified in advance. Several factors are pertinent to the decision, but there
is no rule, simple or complex, to apply. There is no rule because the factors are
not described exhaustively and precisely in advance, and because their weight
has not been fully specified. Hence the decision-maker cannot rely simply on
“finding the facts” and “applying the law.” The factors may be standards; some of
them may be rules. (If all of them are rules, and their weights are specified, they
are complex rules.)

Factors share with standards a refusal to specify outcomes in advance. But fac-
tors depart from standards in enumerating a set of considerations that are rele-
vant in particular applications. It would not be right, however, to say that factors
offer less discretion than standards. As noted, some of the factors may be stand-
ards. The amount of discretion depends on the context and on the content of the
relevant provisions. Moreover, the difference between rules and factors is one of
degree rather than kind. Since those who interpret some apparent rules some-
times must determine at least some of their content—since it is sometimes better
to speak of “ruleness” than rules—factors are not at an opposite pole from rules.

Decisions by factors may ultimately occur through interpretation of legal stand-
ards, such as bans on “involuntary” confessions, on “excessive” speed in auto-
mobiles, on continued employment by “inadequate” employees, and on “undue
burdens” on the right to choose abortion. In giving content to such standards,
the interpreter may well create and evaluate a range of variables in the process of
deciding individual cases. She might evaluate those variables both by specifying



30 LEGAL REASONING AND POLITICAL CONFLICT

what they are and by deciding what weight to accord to each of them. Of course
a provision that looks like a set of factors might turn out to be a rule, if the inter-
preters understand it that way. Perhaps a set of factors will be understood as a
complex rule or a formula. We cannot know before we see how the interpreters
do their job. A typical test by reference to factors refers to “the totality of the
circumstances,” in which courts look at three, four, five, or more relevant factors
(often in the form of standards). A test of this kind operates in many areas of
the law.

Judgments can be based on factors even if the relevant considerations are fully
identified in advance; if there is no advance weighting, we still lack a rule. If a stat-
ute says that whether speed is excessive will be determined through an exami-
nation of weather conditions, time of day, and popularity of the relevant route,
we have a system of factors. Factors are converted into rules only if the relevant
considerations are described exhaustively and specifically, and given assigned
weights.

Consider the Emergency Petroleum Allocation Act of 1973, which regulated
pricing and allocation of petroleum products in the United States from 1973 to
1981. The statute required the agency to “provide for” nine factors, “to the max-
imum extent practicable.” These factors were (1) “protection of public health,
safety, and welfare; (2) maintenance of all public services; (3) maintenance of
agricultural operations; (4) preservation of an economically sound and compet-
itive petroleum industry; (S) operation of all refineries at full capacity; (6) equi-
table distribution of crude oil and petroleum products; (7) maintenance of
exploration and production of fuels; (8) economic efficiency; and (9) minimi-
zation of interference with market mechanisms.”'” Congress added that each of
the nine factors is equally important. There is much to be said about this quite
bizarre list. What is pertinent here is that a full enumeration of factors might be
given, but without weights.

In some contexts, a predetermined list of factors may not be exhaustive.
Lawmakers, including courts, may be aware that life might turn up other factors
that are hard to anticipate in advance. In some areas of law governed by factors
rather than rules, it is understood that the identified factors, if described at a level
of detail and specificity, are not complete—and if they are intended to be com-
plete, they are stated in a sufficiently general way so as to allow a lot of flexibil-
ity. Thus we might say that admission to law school will turn on college records,
extracurricular activities, and issues of diversity, with an understanding that each
of these factors will be a standard, requiring a lot of specification to operate in
individual cases.

Is there a distinction between judgments based on factors and untrammeled
discretion? The answer is yes, but the distinction may not be as clear as it seems.
If factors are not fully listed ahead of time, and if their weights are not stipulated,
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a judge might seem able in every case to find a suitably weighted set of relevant-
sounding factors to justify any conclusion that he wants. A set of factors might
exclude a set of considerations that are deemed irrelevant, but this exclusion does
not rule out any particular outcome.

In that event, we are moving in the direction of untrammeled discretion. But
restrictions on legitimate inputs into decisions are important. Such limits force
people to talk in a certain way. They increase the psychological pressure to ensure
that irrelevant factors do not bear on the outcome. The degree of constraint will
depend on personnel and circumstances.

PRINCIPLES

The idea of “principles” can be understood in several different ways. High-level
moral principles are of course an important part of everyday thinking. Consider
some examples: tell the truth; keep your promises; do not hurt other people’s
feelings. These principles may or may not be rules. (Usually they turn out to be
presumptions or standards.) In practice, they might bear on moral issues, but
without resolving all particular cases. Their content may emerge from their
applications.

In law, high-level principles matter too. Legal principles are sometimes said to
be both deeper and more general than legal rules. We might say, for example, that
rules are justified by principles. Government imposes a speed limit of 65 miles
per hour; the reason for the rule—the principle behind it—is to promote safety.
There is a principle to the effect that it is wrong not to keep your promises; hence
the law contains a range of rules for enforcement of contractual obligations.

The justification of the rule, understood as the principle that lies behind
it, could be used in interpretation. For example, the 65-mile-per-hour speed
limit might not be applied to a police officer attempting to apprehend a fleeing
felon, and the law of wills might not allow inheritance by someone who has
murdered the testator in order to inherit a large sum of money. In both cases,
we might say that the principle that accounts for the rule allows an exception.
Hence a common use of the term “principle” in law involves the justifications
behind rules.

There is another understanding of the notion of principle in law.'® Any legal
system contains explicitly formulated principles, which do not lie behind or jus-
tify rules, but instead bear on the resolution of cases, in the sense that they are
introduced as relevant factors. Thus courts say that laws should be interpreted,
if possible, so as not to be retroactive; that laws should be interpreted so as not
to raise serious constitutional problems; that no person may profit from his own
wrong; that he who seeks equity must do equity; that ambiguous statutes should
be construed so as not to apply outside the territorial boundaries of the nation.
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The status of legal principles of this sort (sometimes described as “canons of
interpretation”) is not always clear. Certainly they vary in their “weight,” ranging
from strong presumptions to mere tiebreakers when cases are otherwise in equi-
poise. They may or may not operate as rules.

One final point. It is sometimes said that a decision in a case turns on a “prin-
ciple,” as in the idea that speech may not be restricted unless there is a clear and
present danger, that discrimination on the basis of race is presumed invalid, or
that no contract is valid without consideration. In this usage, a principle might
turn out to be a rule or a standard.

GUIDELINES

Sometimes the law establishes ceilings and floors, or it identifies outcomes from
which officials (or citizens) can deviate only if they can demonstrate good cause
in the particular case. Guidelines of these kinds include a mixture of possibilities.
They may be mandatory or they may be merely suggestive. Mandatory guidelines
may be preferred to rules because they allow a degree of flexibility in individual
cases. (In practice, guidelines might be presumptions.) They may be preferred
to standards insofar as they can discipline behavior in a way that allows better
monitoring of discretion. Thus guidelines may establish firm boundaries beyond
which no one may go, and they may require reasons to be given publicly for any
departure from the norm. On the other hand, the flexibility of guidelines can be
avice rather than a virtue, and hence there is often pressure to convert guidelines
into rules.

ANALOGIES

Analogical reasoning is the key to legal casuistry; I will discuss it in detail in
Chapter 3. For the moment a few brief remarks should suffice. Sometimes a legal
system proceeds by comparing the case at hand with a case (or cases) that have
come before. The prior case is examined to see whether it “controls,” is “distin-
guishable,” or should be “extended to” the case at hand. The prior case will be
accompanied by an opinion, which may contain a rule, a standard, a set of fac-
tors, or something else. The court deciding the present case will inspect relevant
similarities and differences. That court, not bound by the previous opinion, may
produce arule, a standard, a set of factors, or something else.

With analogy, we do not have a decision by rule, because no rule is specified
in advance of the process of analogical thinking. The governing legal require-
ment emerges from comparison of cases, and it is applied only after it has been
identified. The nature of the requirement emerges by grappling with the prece-
dent. Much of the time, analogical reasoning will produce a standard, one that
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makes sense of the outcomes in the case at hand and the case that came before,
and one whose ultimate meaning will become clear only as future cases are
decided.

I have already discussed some connections between analogical reasoning and
the search for reflective equilibrium. Both of these ways of proceeding empha-
size the need to attend to our considered judgments about how particular cases
should come out. But there are important distinctions. The search for reflective
equilibrium places a high premium on, first, the capacity to develop a complete
understanding of the basis for particular judgments and, second, the develop-
ment of both abstract and general principles to account for those judgments. If
reflective equilibrium could ever be obtained, we would have both horizontal
and vertical consistency in our judgments. All cases would be harmonized with
each other and with the general theory. Every particular judgment would become
fully theorized and at a highly general level.

Analogical reasoning is far less ambitious, for it does not require anything
like horizontal and vertical consistency. Local coherence is the most to which
analogizers aspire. Why is analogical reasoning so unambitious? Part of the rea-
son has to do with the distinctive constraints faced by participants in the legal
system. Many precedents cannot be scrutinized by judges because of the limited
authority of those judges; consider a lower court facing a Supreme Court prece-
dent. For people thinking about morality or politics outside the legal system, by
contrast, all judgments are merely provisional, in the sense that they are at least
potentially subject to revision. In light of the system of precedent, reflective equi-
librium is an unlikely ideal for law. Note in this regard that in the United States,
lower courts cannot legitimately reject Supreme Court precedents and that the
Supreme Court faces severe barriers to overruling its own precedents.

INTERPRETATION

Knowledge of the law consists in large part of an understanding of prevailing
interpretive practices within the legal community. Much of this understanding
takes the form of what we might call “background knowledge,” some of it made
explicit, much of it taken for granted. As we have seen, legal provisions, read in
the abstract, could mean a wide range of things. Consider, for example, a statute
saying that no animals may be brought into parks, that conspiracies in restraint
of trade are forbidden, or that the Environmental Protection Agency shall set air
quality standards “necessary or appropriate to protect human health.” Does the
first provision apply to a blind person with a seeing eye dog? To a police officer
with a German shepherd helping to see whether a bomb has been placed on the
premises? Does the second provision apply to an agreement among car compa-
nies to lower prices? To establish a minimum wage? Does the third provision
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allow the Environmental Protection Agency to consider costs in setting air qual-
ity standards?

Though lawyers sometimes argue otherwise, there is nothing inevitable to
the selection of any particular approach to interpretation, at least within certain
boundaries. There are choices everywhere. In interpreting statutes, for example,
some people favor an emphasis on the “ordinary” meaning of the relevant words.
Other people say that interpreters should look not for any “ordinary” meaning,
but instead try to identify the intended meaning of the particular speaker—in
the case of legislation, the meaning intended by the legislature. These are two of
many alternatives. The stakes become especially high in debates over constitu-
tional interpretation, when basic rights are at stake. I will return to these ques-
tions in Chapter 8.

We have now seen much of the lawyer’s repertoire—the devices and strat-
egies that underlie legal reasoning. Though most of it should be familiar, it
would be wrong to say that legal reasoning lacks special features, or that it is
reducible to some other field, like political science, philosophy, or economics.
The concerns and projects of the law lead in distinctive directions. Lawyers ask
questions that are different from those that would be asked by the politician,
the philosopher, and the economist. The lawyer’s questions have everything
to do with constraints of competence and role. It is now time to explore how
participants in a well-functioning legal culture try to limit large-scale debates
over controversial issues—by taking a particular approach to the problem of
political conflict.



Incompletely Theorized Agreements

Incompletely theorized agreements play a pervasive role in law and society. It
is quite rare for a person or group completely to theorize any subject, that is,
to accept both a general theory and a series of steps connecting that theory to
concrete conclusions. Thus we often have in law an incompletely theorized agree-
ment on a general principle—incompletely theorized in the sense that people who
accept the principle need not agree on what it entails in particular cases.

This is the sense emphasized by Justice Oliver Wendell Holmes Jr. in his great
aphorism, “General principles do not decide concrete cases.”' Thus, for example,
we know that murder is wrong, but disagree about whether abortion is wrong.
We favor racial equality, but are divided on affirmative action. We believe in lib-
erty, but disagree about increases in the minimum wage. Hence the pervasive
legal and political phenomenon of an agreement on a general principle alongside
disagreement about particular cases. The agreement is incompletely theorized
in the sense that it is incompletely specified. It is a standard, not a rule. Much of
the key work must be done by others, often through casuistical judgments at the
point of application.

Often constitution-making becomes possible through this form of incom-
pletely theorized agreement. Many constitutions contain incompletely specified
standards and avoid rules, at least when it comes to the description of basic rights.
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Consider the cases of Eastern Europe and South Africa, where constitutional pro-
visions include many abstract provisions on whose concrete specification there
has been sharp dispute. Abstract provisions protect “freedom of speech,” “reli-
gious liberty,” and “equality under the law;” and citizens agree on those abstrac-
tions in the midst of sharp dispute about what these provisions really entail. Of
course that has long been true in the United States and Western Europe as well.

Much lawmaking becomes possible only because of this phenomenon.
Consider the fact that in many nations, the creation of large regulatory agencies,
protecting public health and other values, has often been feasible only because of
incompletely specified agreements. In dealing with air and water pollution, occu-
pational safety and health, or regulation of broadcasting, legislators converge
on general, incompletely specified requirements—that regulation be “reasona-
ble,” or that it provide “a margin of safety” If the legislature attempted to spec-
ify these requirements—to decide, with specificity, what counts as reasonable
regulation—there would be a predictably high level of dispute and conflict, and
perhaps the relevant laws could not be enacted at all.

In the United States, both Republican and Democratic presidents have con-
verged on the idea that in general, regulators should proceed only if the benefits
justify the costs. That convergence itself reflects an incompletely specified agree-
ment, because cost-benefit analysis can be understood in many different ways.
(What’s the monetary value of a human life, anyway?) But in Congress, it has
been very difficult to obtain agreement even on cost-benefit analysis. Legislators
seem to prefer open-ended words such as “reasonable”

Incompletely specified agreements have important social uses. Many of their
advantages are intensely practical. They allow people to develop frameworks
for decision and judgment despite large-scale disagreements. If specificity were
required, we might not be able to have frameworks at all. At the same time, they
reflect and help to produce shared understandings and commitments. People
who are able to agree on political abstractions—freedom of speech, religious
liberty, freedom from unreasonable searches and seizures—can also agree that
they are embarking on shared projects. These forms of agreement help con-
stitute a democratic culture. It is for this reason that they are so important to
constitution-making. Incompletely specified agreements also have the advan-
tage of allowing people to show one another a high degree of mutual respect.
By refusing to settle concrete cases that raise fundamental issues of conscience,
they permit citizens to announce to one another that they agree at least on a
general principle, and that society should not take sides on such issues until it is
required to do so.

So much for incompletely specified abstractions. Let us turn to a second phe-
nomenon. Sometimes people agree on a mid-level principle but disagree about
both general theory and particular cases. These sorts of agreements are also
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incompletely theorized, but in a different way. Judges may believe, for example,
that government cannot discriminate on the basis of race, without having a large-
scale theory of equality, and also without agreeing whether government may
enact affirmative action programs or segregate prisons when racial tensions are
severe. Judges may think that government may not regulate speech unless it can
show a clear and present danger—but disagree about whether this principle is
founded in utilitarian or Kantian considerations, and disagree too about whether
the principle allows government to regulate a particular speech by members of
the Ku Klux Klan.

My primary interest here is in a third kind of phenomenon, of special interest
for law: incompletely theorized agreements on particular outcomes, accompanied by
agreements on the narrow or low-level principles that account for them. These terms
contain some ambiguities. There is no algorithm by which to distinguish between
a high-level theory and one that operates at an intermediate or lower level. We
might consider, as conspicuous examples of high-level theories, Kantianism and
utilitarianism, and see legal illustrations in the many distinguished (academic)
efforts to understand such areas as tort law, contract law, free speech, and the law
of equality as undergirded by highly abstract theories of the right or the good.> By
contrast, we might think of low-level principles as including most of the ordinary
material of legal “doctrine”—the general class of principles and justifications that
are not said to derive from any large theories of the right or the good, that have
ambiguous relations to large theories, and that are compatible with more than
one such theory.

By the term “particular outcome,” I mean the judgment about who wins and
who loses a case. By the term “low-level principles,” I refer to something relative,
not absolute; I mean to do the same thing by the terms “theories” and “abstrac-
tions” (which I use interchangeably). In this setting, the notions “low-level,”
“high,” and “abstract” are best understood in comparative terms, like the terms
“big,” “old,” “tall,” and “unusual” The “clear and present danger” standard is a rel-
ative abstraction when compared with the claim that members of the Nazi Party
may march in Skokie, Illinois. But the “clear and present danger” standard is rel-
atively particular when compared with the claim that nations should adopt the
constitutional abstraction “freedom of speech.” The term “freedom of speech”
is a relative abstraction when measured against the claim that campaign finance
restrictions are unacceptable, but the same term is less abstract than the grounds
that justify free speech, as in, for example, the principle of personal autonomy.

What I am emphasizing here is that when people diverge on some (rela-
tively) high-level proposition, they might be able to agree when they lower the
level of abstraction. Incompletely theorized judgments on particular cases are
the ordinary material of law. And in law, the point of agreement is often highly
particularized—absolutely as well as relatively particularized—in the sense that
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itinvolves a specific outcome and a set of reasons that do not venture terribly far
from the case at hand. High-level theories are rarely reflected explicitly in law.

Perhaps the participants in law are unwilling to endorse any such theory pub-
licly, or perhaps they believe that they have none, or perhaps they cannot, on a
multi-member court, reach agreement on a theory. Perhaps they find theoretical
disputes confusing, impenetrable, or annoying. What is critical is that they agree
on how a case must come out. This argument very much applies to rules, which
are, much of the time, incompletely theorized, and which can be applied with-
out making theoretical claims. Indeed, these are among the major advantages
of rules. People may agree that a 65-mile-per-hour speed limit makes sense, and
that it applies to defendant Jones, without having much of a theory about crim-
inal punishment. They may agree that to receive disability benefits, people must
prove that they earn less than a certain sum of money, without having anything
like a general theory about who deserves what. With rules, people can agree on
the meaning and the authority of a governing provision, and perhaps even its
soundness, in the face of disagreements about much else.

Much the same can be said about rule-free decisions made under standards,
factors, and analogical reasoning. Indeed, all of the lawyer’s conventional tools
allow incompletely theorized agreements on particular outcomes. Consider ana-
logical thinking. People might think that A is like B and covered by the same low-
level principle, without agreeing on a general theory to explain why the low-level
principle is sound. They agree on the matter of similarity, without agreeing on a
large-scale account of what makes the two things similar. In the law of discrimi-
nation, for example, many people think that sex discrimination is “like” race dis-
crimination and should be treated similarly, even if they lack or cannot agree on a
general theory of when discrimination is unacceptable. In the law of free speech,
many people agree that a ban on speech by a Communist is “like” a ban on speech
by a member of the Ku Klux Klan and should be treated similarly—even if they
lack or cannot agree on a general theory about the foundations of the free speech
principle.

INCOMPLETE THEORIZATION AND
THE CONSTRUCTIVE USES OF SILENCE

What might be said on behalf of incompletely theorized agreements, or incom-
pletely theorized judgments, about particular cases? Some people think of
incomplete theorization as quite unfortunate—as embarrassing or reflective of
some important problem or defect. Perhaps people have not yet thought deeply
enough. When people theorize, by raising the level of abstraction, they do so
to reveal bias, confusion, or inconsistency. Surely participants in a legal system
should not abandon this effort.
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There is a good deal of truth in these usual thoughts. Sometimes more in
the way of abstraction does reveal prejudice or confusion. But this is hardly
the whole story. On the contrary, incompletely theorized judgments are an
important and valuable part of both private and public life. They help make
law possible; they even help make life possible. Within neighborhoods and
workplaces, incompletely theorized judgments are both pervasive and desira-
ble. Most of their virtues involve the constructive uses of silence, an exceedingly
important social and legal phenomenon. Silence—on something that may
prove false, obtuse, or excessively contentious—can help minimize conflict,
allow the present to learn from the future, and save a great deal of time and
expense. In law, as elsewhere, what is said may be no more important than
what is left unsaid. Certainly this is true for ordinary courts, which have lim-
ited expertise and democratic accountability, and whose limits lead them to
be cautious.

My principal concern is the question of how judges on a multi-member body
should justify their opinions in public; the argument therefore has a great deal to
do with the problem of collective choice. But some of the relevant points bear on
other issues as well. They have implications for the question of how an individ-
ual judge not faced with the problem of producing a majority opinion—a judge
on a trial court, for example—might write. They bear on the question of how a
single judge, whether or not a member of a collective body, might think in pri-
vate. They relate to appropriate methods of both thought and justification wholly
outside of adjudication and even outside of law. Within families, for example,
incompletely theorized agreements are common, and they can make happy rela-
tionships possible.

Multi-member Institutions

Begin with the special problem of public justification on a multi-member body.
Incompletely theorized agreements are well-suited to a world—and especially
a legal world—containing intense social disagreements on large-scale issues. By
definition, such agreements have the advantage of allowing a convergence on
particular outcomes by people unable to reach an accord on general principles.
This advantage is associated not only with the simple need to decide cases, but
also with social stability, which could not exist if fundamental disagreements
broke out in every case of public or private dispute.> Whether the issue involves
freedom of religion, the right to vote, or the power of the president, incompletely
theorized agreements can produce a path forward even when people disagree on
fundamental principles.

In particular, incompletely theorized agreements can promote two goals of a
liberal democracy and a liberal legal system: (1) to enable people to live together,
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and (2) to permit them to show each other a measure of reciprocity and mutual
respect.* Both goals are important, and although different, they are complemen-
tary. Begin with the idea of a modus vivendi: the use of low-level principles or
rules allows judges on multi-member bodies and also citizens to find common-
ality and to converge on outcomes without producing unnecessary antagonism.
Both rules and low-level principles make it unnecessary to reach areas in which
disagreements run deep.

Perhaps even more important, incompletely theorized agreements allow peo-
ple to show each other a high degree of mutual respect, civility, or reciprocity.
Frequently ordinary people disagree in some deep way on an issue—the Middle
East, climate change, pornography, the performance of the current national
leader. Sometimes they agree not to discuss that issue much, as a way of defer-
ring to each other’s strong convictions and showing a measure of reciprocity
and respect (even if they do not at all respect the particular conviction that is at
stake). If reciprocity and mutual respect are desirable, it follows that judges, per-
haps even more than ordinary people, should be reluctant to challenge a litigant’s
or another person’s deepest and most defining commitments, at least if those
commitments are reasonable and if there is no need for them to do so. Thus, for
example, it would be better if judges intending to reaffirm Roe v. Wade could do so
without challenging the judgment, held by millions of people with strong moral
convictions, that a fetus is a human being.®

To be sure, some fundamental commitments might appropriately be chal-
lenged in the legal system or within other multi-member bodies. Some commit-
ments are ruled off limits by the authoritative legal materials. Many provisions
involving basic rights have this purpose. Some deeply held commitments are
hateful or invidious, and even if they are not, they may be harmful and unrooted
in evidence or logic, and it is appropriate for a legal order to reject them. Of
course it is not always disrespectful to disagree with someone in a fundamen-
tal way; on the contrary, such disagreements may sometimes reflect profound
respect. When defining commitments are based on demonstrable errors of fact
or logic, it is appropriate to contest them. So too when those commitments are
rooted in a rejection of the basic dignity of all human beings, or when it is neces-
sary to undertake the challenge to resolve a genuine problem. But many cases can
be resolved in an incompletely theorized way, and that is all T am suggesting here.

Institutional arguments in law—especially those calling for some form of
judicial restraint—are typically designed to bracket fundamental questions
and to say that however those questions might be resolved in principle, courts
should stand to one side. You might think: the precise power of the commander-
in-chief raises very difficult issues, and if courts do not have to resolve them,
they should not do so. Or you might think that the rights of transgender per-
sons raise new and complex problems, and courts ought not to resolve those
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problems prematurely. The allocation of certain roles (to agencies, to legisla-
tures, to the private sector) has an important function of allowing outcomes to
be reached without forcing courts to make decisions on the most fundamental
issues. Those issues are resolved by reference to judgments of institutional com-
petence, not on their merits.

In addition, the principle of stare decisis, which instructs courts to respect prec-
edent, helps produce incompletely theorized agreements, and it helps to avoid
constant struggle over basic principle. It serves this function precisely because it
prevents people from having to build the world again, and together, every time a
dispute arises. People can agree to follow precedent when they disagree on almost
everything else. As a prominent example, consider the United States Supreme
Court’s refusal to overrule Roe v. Wade, where the justices emphasized the dif-
ficulties that would be produced by revisiting so large-scale a social controversy.®
Members of the Court can accept the rule of precedent from diverse foundations
and despite their many disagreements. Even if current justices do not think that
the Court was right to rule, in 2015, that states must recognize same-sex mar-
riages, they might refuse to overturn that ruling today. Thus the justifications of
the rule of respect for precedent are diverse—involving predictability, stability,
efficiency, fairness, reduction of politicization of the judiciary, constraints on offi-
cial discretion—and people who disagree on those justifications can agree on the
practice, at least as a general rule.

Multi-member Institutions and Individual Judges

Let us now turn to reasons that call for incompletely theorized agreements
whether or not we are dealing with a multi-member body. The first considera-
tion here is that incompletely theorized agreements have the crucial function of
reducing the political and social costs of legal losses. If judges disavow large-scale
theories, then losers in particular cases lose much less. They lose a decision, but
not the world. They may win on another occasion. Their own theory has not been
rejected or ruled inadmissible. When the authoritative rationale for the result is
disconnected from abstract theories of the good or the right, the losers can sub-
mit to legal obligations, even if reluctantly, without being forced to renounce
their largest ideals.

I have acknowledged that some theories should be rejected or ruled inadmissi-
ble. But it is an advantage, from the standpoint of freedom and stability, for a legal
system to be able to tell most losers—many of whom are operating from founda-
tions that have something to offer or that cannot be ruled out a priori—that their
own deepest convictions may play a role elsewhere in the law.

The second point is that incompletely theorized agreements are valuable when
we seek moral evolution over time. Consider the area of constitutional equality,
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where considerable change has occurred in the past and will inevitably occur in
the future. A completely theorized judgment would be unable to accommodate
changes in facts or values. If the legal culture really did attain a theoretical end-
state, it would become too rigid and calcified; we would know what we thought
about everything. This would disserve posterity.

Incompletely theorized agreements are a key to debates over constitutional
equality, with issues being raised about whether gender, sexual orientation, age,
disability, and others are analogous to race; such agreements have the important
advantage of allowing a large degree of openness to new facts and perspectives.
At one point, we might think that same-sex relations are akin to incest; at another
point, we might find the analogy bizarre. Of course a completely theorized judg-
ment would have many virtues if it is correct. But at any particular moment in
time, this is an unlikely prospect for human beings, not excluding judges.

A particular concern here is the effect of changing understandings of both facts
and values. Consider ordinary life. At a certain time, you may well refuse to make
decisions that seem foundational in character—for example, whether to get mar-
ried within the next year; whether to have two, three, or four children; or whether
to live in San Francisco or New York or Copenhagen or Berlin. Part of the reason
for this refusal is knowledge that your understandings of both facts and values
may well change. Indeed, your identity may itself change in important and rele-
vant ways, and for this reason a set of commitments in advance—something like
a fully theorized conception of your life course—would make no sense.

Legal systems and nations are not so very different. If the Supreme Court is
asked to offer a fully theorized conception of equality—in areas involving, for
example, the rights of disabled people, children, and transgender persons—it
may well respond that its job is to decide cases rather than to offer fully theorized
accounts, partly because society should learn over time and partly because soci-
ety’s understandings of facts and values, in a sense its very identity, may well shift
in unpredictable ways. This point bears on many legal issues. It helps support the
case for incompletely theorized agreements.

The third point is practical. Incompletely theorized agreements may be the
best approach that is available for people of limited time and capacities. In fact
it may be the only feasible approach. Full theorization may be far too much to
ask. A single judge faces this problem as much as a member of a multi-member
panel. Here too the rule of precedent is crucial; attention to precedent is liberat-
ing, not merely confining, since it frees busy people to deal with a restricted range
of problems. Incompletely theorized agreements have the related advantage, for
ordinary lawyers and judges, of humility and modesty. To engage in analogical
reasoning, for example, one ordinarily need not take a stand on large, contested
issues of social life, some of which can be resolved only on what will seem to
many a sectarian basis (see Chapter 3).
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Fourth, incompletely theorized agreements are well-adapted to a system that
should or must take precedents as fixed points, or as something close to that. In
this respect, use of such agreements has large advantages over more ambitious
approaches, since ambitious thinkers, in order to reach horizontal and vertical
coherence, will probably be forced to repudiate or disregard many decided cases.
That would unravel the law. In light of the sheer number of decided cases and
adjudicative officials, law cannot speak with one voice; full coherence in princi-
ple is unlikely in the extreme. Incompletely theorized agreements do not demand
that kind of coherence.

It is notable in this connection that for some judges and lawyers (lower court
judges, for example), precedents truly are fixed (short of civil disobedience),
whereas for others, including Supreme Court justices, they are revisable, but
only in extraordinary circumstances. (On a conventional view, precedents may
be abandoned if circumstances have changed in some material way, if they have
proved unworkable, or if further thinking has shown that they were clearly and
egregiously wrong.) If a judge or a lawyer were to attempt to reach full theoriza-
tion, precedents would have at most the status of considered judgments about
particular cases, and these might be revised whenever they run into conflict with
something else that he believes and that is general or particular. This would cause
many problems. Participants in a legal system aspiring to stability should not be
so immodest as to reject judgments reached by others whenever those judgments
could not be made part of reflective equilibrium for those particular participants.
For example, the area of contract law is unlikely fully to cohere with the field of
tort law or property; contract law is itself likely to contain multiple and some-
times inconsistent strands.

We can find many analogies in ordinary life. A parent’s practices with his chil-
dren may not fully cohere. Precedents with respect to bedtime, eating, homework,
and much else are unlikely to be susceptible to systematization under a single prin-
ciple. Of course, parents do not seek to be inconsistent. A child may feel justly
aggrieved if a sibling is permitted to spend more time online for no apparent rea-
son; but full coherence would be a lot to ask. The problem of reaching full con-
sistency is all the more severe in law, where so many people have decided so many
things, and where disagreements on large principles lurk in the background.

None of these points suggests that incompletely theorized agreements always
deserve celebration. Some incompletely theorized agreements are unjust. If an
agreement is more fully theorized, it will provide greater notice to affected par-
ties. Moreover, fuller theorization—in the form of wider and deeper inquiry into
the grounds for judgment—may be valuable or even necessary to prevent incon-
sistency, bias, or self-interest. If judges on a panel have actually agreed on a gen-
eral theory, and if they are really committed to it, they should say so. Judges and
the general community will learn much more if they are able to discuss the true
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motivating grounds for outcomes. All these are valid considerations, and nothing
I am saying here denies their importance.

SHALLOWNESS AND DEPTH, NARROWNESS
AND WIDTH

Within courts, incompletely theorized agreements can be seen as a form of judi-
cial minimalism. Whenever people are confronted with an especially difficult
decision, they often move in the direction of minimalism. Minimalists prefer
modest steps over ambitious ones. This preference operates along two distinct
dimensions.

First, minimalists want to proceed in a way that is shallow rather than deep. In
deciding what to do with a relationship or a medical problem, minimalists may
want to leave the foundational issues undecided. They want to decide what to
do, today or tomorrow or next month, without resolving the deepest questions,
or without accepting some large account of how the relationship or the problem
should be handled. Judges may want to do the same thing, and the same is true
for participants in the democratic process. Thus far, my major emphasis has been
on shallowness—on the avoidance of theoretically contested issues, in the form
of abstractions on which people disagree. Legal reasoning is frequently shallow
and so incompletely theorized in that sense.

Second, minimalists want to proceed in a way that is narrow rather than wide.
They want to decide what to do about next month’s vacation, or a current prob-
lem in the workplace, without deciding how to handle many future vacations,
or what to do about problems in the workplace in general. In ordinary life, nar-
rowness can provide a great deal of help with difficult situations. Sensible people
often take small steps for that reason. In law as well as in life, incompletely theo-
rized agreements are often narrow as well as shallow. They focus on the particular
question at hand, not on other questions, even though it would be possible to
resolve them as well.

We can imagine multiple relationships among shallowness, depth, narrowness,
and width. Incompletely theorized agreements are often both shallow and nar-
row; they avoid big theories, and they also focus on particular facts. Most courts
operate that way, most of the time. That is how legal reasoning typically works. But
some decisions are both shallow and wide; they are not theoretically ambitious,
but they cover a lot of territory. Consider, for example, the idea that speech may
not be regulated unless it poses a clear and present danger. People can embrace
that idea from diverse theoretical foundations, but it is hardly narrow. On the con-
trary, it is quite wide, because it covers an assortment of free speech problems.

Indeed, some decisions are deep and narrow. A court could embrace a deep
theory of autonomy and rule that the free speech principle protects sexually
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explicit speech. But such a court could work hard to ensure that the ruling is lim-
ited to the particular facts of the case, and thus narrow.

JUDGES, THEORY, AND THE RULE OF LAW

Insofar as a legal system involves rule by law rather than rule by individual human
beings, it tries to constrain judgments in advance. Some people think that the
rule of law, properly understood, is a law of rules; this claim will be discussed in
later chapters. For the moment we can understand the rule of law more modestly.
Itis opposed to rule by individual human beings, who should not be permitted to
govern as they wish through making law entirely of their choice in the context of
actual disputes. Insofar as the rule of law prevents this from happening, it tries to
prevent people in particular cases from invoking their own theories of the right
or the good so as to make decisions according to their own most fundamental
judgments. (Importantly, rules are typically wide, not narrow.)

Indeed, a prime purpose of the rule of law is to rule off limits certain deep ideas
of the right or the good, on the view that those ideas ought not to be invoked,
most of the time, by judges and officials occupying particular social roles. Among
the forbidden or presumptively forbidden ideas are, often, high-level views that
are taken as too hubristic or sectarian precisely because they are so high-level.
The presumption against high-level theories is an aspect of the ideal of the rule of
law to the extent that it is an effort to limit the exercise of discretion at the point
of application.

In this way we might make distinctions between the role of high theory within
the courtroom and the role of high theory in the political branches of govern-
ment. To be sure, incompletely theorized agreements play a role in democratic
arenas; consider laws protecting endangered species or granting unions a right to
organize. But in democratic arenas, there is no taboo, presumptive or otherwise,
on invoking high-level theories of the good or the right.” On the contrary, such
theories have played a key role in many social movements with defining effects on
American constitutionalism, including the Civil War, the New Deal, the women’s
movement, and the environmental movement. Abstract, high-level ideas are an
important part of democratic discussion, and sometimes they are ratified pub-
licly and placed in a constitution or some other important legal text.

By contrast, development of large-scale theories by ordinary courts is often
problematic and understood as such within the judiciary. The skepticism about
large-scale theories is partly a result of the fact that judges are not philosophers,
and any effort to take a stand on such theories, or to adjudicate among them, may
force judges to answer questions for which they are not well-trained. In addition,
such theories may require large-scale social reforms, and courts have enormous
difficulties in implementing such reforms.® When courts invoke a large-scale
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theory as a reason for social change, they may well fail simply because they lack
the tools to bring about change on their own.

An important reason for judicial incapacity is that courts must decide on the
legitimacy of rules that are aspects of complex systems. In invalidating or chang-
inga single rule, courts may not do what they seek to do. They may produce unfor-
tunate systemic effects, with unanticipated bad consequences that are not visible
to them at the time of decision, and that may be impossible for them to correct
thereafter.” Legislatures are in a much better position on this score. Consider, for
example, an effort to reform landlord-tenant law. Judges may require landlords to
provide decent housing for poor tenants, but the result may be to require land-
lords to raise rents, with detrimental effects on the poor. To say this is not to say
that judge-initiated changes are always bad. But it is to say that the piecemeal
quality of such changes is a reason for caution.

The claim that courts are ineffective in producing large-scale reform is a gen-
eralization, and it has the limits of all generalizations. The point does not count
decisively against more ambitious judicial rulings when those rulings have a pow-
erful legal and moral foundation. An ambitious ruling, banning racial segrega-
tion or sex discrimination by governments, might announce the right high-level
principle, and the announcement of the principle might be right whether or not
courts lack implementing tools. What seems clear is that the difficulties of judge-
led social reform provide a basis for judicial modesty (see Chapter 8 for more
details).

Most fundamentally, it is in the absence of a democratic pedigree that the sys-
tem of precedent, analogy, and incompletely theorized agreement has such an
important place. The need to discipline judicial judgment arises from the courts’
complex and modest place in any well-functioning constitutional system. To be
sure, judges often are given a duty to interpret their nation’s constitution, and
sometimes that duty authorizes them to invoke relatively large-scale principles,
seen as part and parcel of the constitution as democratically ratified. Many peo-
ple think that judicial activity is best characterized by reference to use of such
principles.'” Certainly there are occasions on which this practice is legitimate and
even glorious.

To identify those occasions, it would be necessary to develop a full theory of
legal interpretation. I shall have something to say about that subject, but for pres-
ent purposes we can offer something more modest. Most judicial activity does
not involve constitutional interpretation, and the ordinary work of common
law decision and statutory interpretation calls for low-level principles on which
agreements are possible. Indeed, constitutional argument itself is based largely
on relatively low-level principles, not on high theory, except on those occasions
when more ambitious thinking becomes necessary to resolve a case or when the
case for the ambitious theory is so insistent that a range of judges converge on it.
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And there are good reasons for the presumption in favor of low-level principles—
having to do with the limited capacities of judges, the need to develop principles
over time, the failure of monistic theories of the law, and the other considerations
traced above.

OVERLAPPING CONSENSUS AND INCOMPLETE
THEORIZATION

There is a relationship between the notion of incompletely theorized agree-
ments and the well-known idea of an “overlapping consensus,” set out by John
Rawls."" Rawls urges that a constitutional democracy might seek a reasonable
overlapping consensus on certain basic political principles—allowing people,
from their own diverse foundations, to agree on those principles. The idea of
an overlapping consensus, like the notion of incompletely theorized agreement,
attempts to bring about stability and social agreement in the face of diverse
“comprehensive views.” Kantians, utilitarianians, and Christians, for example,
might all agree on the same political principles, though from their own starting
points.

A prime goal of political liberalism is to ensure that operating with diverse
perspectives, all citizens can endorse, as legitimate, certain exercises of political
power. In developing the idea of an overlapping consensus, Rawls is particularly
concerned with the question of social pluralism and with ways of enabling people
to live together and to show a degree of reciprocity and mutual respect amid basic
disagreement. Ideas of this kind are very much a part of what underlies the impe-
tus toward incompletely theorized agreements. Social pluralism and the prob-
lem of legitimate disagreement make such agreements highly desirable; the same
concerns underlie Rawls’s formulation.

But the two ideas are not the same. The distinctly legal solution to the prob-
lem of pluralism is to produce agreement on particulars, with the thought that
often people who are puzzled by general principles, or who disagree on them,
can agree on individual cases. When we disagree on the relatively abstract, we
can often find agreement by moving to lower levels of generality. Rawls is more
interested in the opposite possibility—that people who disagree on much else
can agree on political abstractions and use that agreement for political purposes.
Rawls emphasizes that when we find disagreement or confusion, or when “our
shared political understandings ... break down,” we move toward political phi-
losophy and become more abstract.'? Thus Rawls writes that abstraction “is a way
of continuing public discussion when shared understandings of lesser generality
have broken down. We should be prepared to find that the deeper the conflict,
the higher the level of abstraction to which we must ascend to get a clear and
uncluttered view of its roots.”"?
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Of course what Rawls says may be true: people can be moved toward greater
abstraction by their disagreement on particulars. It is right too to emphasize the
possibility that people who have different foundational commitments—Iliberal,
Aristotelian, Catholic—may achieve an overlapping consensus on a political
conception of justice including (for example) freedom of speech and the right to
vote. Constitutionalism itself—a form of incompletely theorized agreement—
is often made possible through this route, which leaves room for many possible
specifications of underlying rights. But of course people may have trouble with
abstractions. A special goal of the incompletely theorized agreement on particu-
lars is to obtain a consensus on a concrete outcome among people who do not
want to decide questions in political philosophy. They may be uncertain about
how to choose among different forms of liberalism or about whether to select
liberalism or a certain alternative. The lawyer’s special goal—to allow people to
solve problems while remaining agnostic (to the extent possible) on theoretical
issues—animates the search for incompletely theorized agreements.

One of the basic aspirations of Rawls’s approach is to avoid certain abstract
debates in philosophy generally. Rawls wants to enable people to agree on polit-
ical principles when they are uncertain how to think about many questions of
philosophy or metaphysics. Thus Rawls seeks to ensure a political approach that
“leaves philosophy as it is.”'* But if what I have said is right, judgments in law and
politics sometimes bear the same relation to political philosophy as (on Rawls’s
view) do judgments in political philosophy to questions in general philosophy
and metaphysics. The political philosopher may attempt not to take a stand on
large philosophical or metaphysical questions; so too the lawyer, the judge, or the
political participant may urge outcomes that make it unnecessary to solve large
questions in political philosophy. Because of their limited role, judges in particu-
lar may very much want to leave political philosophy “as it is.”

Sometimes it is too much to ask ordinary citizens—or ordinary lawyers and
judges—to decide what sorts of abstractions they endorse or to arrive at a full
understanding of what their abstract beliefs entail. In a liberal society committed
to allowing people of different fundamental views to live together with mutual
respect, the Rawlsian strategy may run up against confusion, limitations of time
and capacity, and fears that political liberalism is itself too sectarian to serve as
a defining political creed. I do not suggest that the Rawlsian project is unable
to surmount these concerns. But participants in a liberal legal culture often seek
agreement on what to do rather than how to think. When they reach these agree-
ments from diverse starting points, they can promote liberal goals in a way that
has some distinctive advantages.

Of course some background abstractions, connected with liberty and equality,
should limit the permissible set of incompletely theorized agreements. Otherwise
there is no assurance that an incompletely theorized agreement is just, and we
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should design our legal and political systems so as to counteract the risk of unjust
agreement. If we want to limit the category of incompletely theorized agreements,
so as to ensure that they are defensible, we will have to make some movement in
Rawls’s direction, or at least toward more ambitious ways of thinking.

HERCULES AND THEORY

An Ambitious Alternative

Enthusiasm for incompletely theorized agreements meets with many adversaries.
Let us take Ronald Dworkin as an especially important and prominent exam-
ple. In his illuminating work on legal reasoning, Dworkin urges, at least as an
ideal, a high degree of theoretical self-consciousness in adjudication. Dworkin
argues that when lawyers disagree about what the law is with respect to some
hard question—Can the government ban hate speech? Cross-burning?—they
are disagreeing about “the best constructive interpretation of the community’s
legal practice.”’® Thus Dworkin claims that interpretation in law consists of dif-
ferent efforts to make a governing text “the best it can be.” This is Dworkin’s con-
ception of law as integrity. Under that conception, judges try to fit their rulings to
preexisting legal materials, but they also invoke principle, in the sense that they
try to cast those materials in their best light. The goal of the judge is to analyze the
case at hand under the two dimensions of “fit” and “justification.”

Hercules, Dworkin’s infinitely patient and resourceful judge, approaches the
law in this way. It is important for our purposes that on Dworkin’s view, judges are
obliged to account for the existing legal materials, whether judge-made or statu-
tory, by weaving them together into a coherent framework.'® Hence judges are
not supposed to impose large-scale theories of their own making. Here we might
appear to have the basis for appreciating incompletely theorized agreements, for
reliance on precedent is a large part of those agreements.

But Dworkin does not emphasize or defend incompletely theorized agree-
ments. On the contrary, his account appears to require judges to develop high-
level theories and does not (to say the least) favor theoretical modesty. In
Dworkin’s hands, the relevant theories are large and abstract; they sound just like
political philosophy or moral theory."” On his view, the law of tort reflects a the-
ory of equality, and the law of free speech a theory of autonomy. These theories
are derived from and brought to bear on particular problems. But this is not how
real lawyers proceed. They try to avoid broad and abstract questions. Such ques-
tions are too hard, large, and open-ended for legal actors to handle. They prevent
people who disagree on large principles from reaching consensus on particular
outcomes. In this way, Hercules could not really participate in ordinary judicial
deliberations; he would be seen as a usurper, even an oddball.
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In thinking about equal protection issues, for example, lawyers (and ordinary
people) do not generate large-scale theories about the meaning of equality in a
democracy. Instead they ask what particular sorts of practices seem clearly to vio-
late the Fourteenth Amendment or the principle of equality, and then whether a
measure discriminating against (for example) the handicapped is relevantly sim-
ilar or relevantly different. Of course the description of relevant similarities and
differences will have evaluative dimensions, and of course these should be made
explicit.

As we will see, an analogy depends for its plausibility on a principle of some
sort. But lawyers and judges try not to engage in abstract political theorizing.
They avoid such theorizing because it takes too much time and may be unnec-
essary, because it may go wrong insofar as it operates without close reference
to actual cases, because it often prevents people from getting along at all, and
because general theorizing can seem or be disrespectful insofar as it forces peo-
ple to contend, unnecessarily, over their deepest and most defining moral com-
mitments. Consider in this connection the idea that courts should not resolve
constitutional issues unless they must in order to decide a case—an idea that
imposes a presumptive taboo on judicial judgments about society’s most basic or
defining commitments.'®

Dworkin anticipates an objection of this kind. He notes that it might be para-
lyzing for judges to seek a general theory for each area of law, and he acknowl-
edges that Hercules is more methodical than any real-world judge can be. But
Hercules, in Dworkin’s view, “shows us the hidden structure of” ordinary “judg-
ments and so lays these open to study and criticism.”"® Of course Hercules aims at
a “comprehensive theory” of each area of law, whereas ordinary judges, unable to
consider all lines of inquiry, must aim at a theory that is “partial” But Hercules’s
“judgments of fit and political morality are made on the same material and have
the same character as theirs.”

It is these points that I am questioning here. The decisions of ordinary judges
are based on different material and have a different character. They are less deeply
theorized, not only because of limits of time and capacity, but also because of
the distinctive morality of judging in a pluralistic society. I will qualify this claim
below. But for the moment, the point suggests that the ordinary judge is no
Hercules with less time on his hands, but a different sort of figure altogether.

CONCEPTUAL ASCENT?

Borrowing from Henry Sidgwick’s writings on ethical method,*® an enthusiast
for ambitious thinking might respond in the following way. There is often good
reason for judges to raise the level of abstraction and ultimately to resort to large-
scale theory. As a practical matter, concrete judgments about particular cases
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will prove inadequate for morality or law. Sometimes people do not have clear
intuitions about how cases should come out; their intuitions are uncertain or
shifting. Sometimes seemingly similar cases provoke different reactions, and it
is necessary to raise the level of theoretical ambition to explain whether those
different reactions are justified or to show that the seemingly similar cases are
different after all. Sometimes people simply disagree. By looking at broader prin-
ciples, we may be able to mediate the disagreement. In any case there is a problem
of explaining our considered judgments about particular cases, in order to see
whether they are not just a product of mistake, interest, or accident,* and at some
point the law will want to offer that explanation.

For these reasons, a judge who does not theorize might end up being Herculean
too. At least he had better have that aspiration in mind. When our modest judge
joins an opinion that is incompletely theorized, he has to rely on a reason or a
principle, justifying one outcome rather than another. The opinion must itself
refer to a reason or principle; it cannot just announce a victor. Perhaps the low-
level principle is wrong because it fails to fit with other cases or because it is not
defensible as a matter of (legally relevant) political morality.

In short, the incompletely theorized agreement may be nothing to celebrate.
It may be wrong or unreliable. The fact that people converge may be a kind of
coincidence or an accident, and when they start thinking more deeply, they may
be able to tell whether the judgment is really right. Thus if a judge is reasoning
well, he should have before him a range of other cases in which the principle is
tested against others and refined. As a result, he will become less minimalist, and
his thinking will be both deepened and widened. At least if he is a distinguished
judge, he will experience a kind of “conceptual ascent,” in which the more or less
isolated and small low-level principle is finally made part of a more general the-
ory. Perhaps this would be a paralyzing task, and perhaps our judge need not
often attempt it. But it is an appropriate model for understanding law and an
appropriate aspiration for judges.

The conceptual ascent seems especially desirable in light of the fact that incom-
pletely theorized agreements may allow large pockets of inconsistency. Some
areas of the law may appear coherent and make internal sense, but they may run
into each other if they are compared. We may have a coherent category of law
involving sex equality (though this would be fortunate indeed), and a coherent
category involving racial equality (same qualification), but these categories may
have a very strange and unsatisfactory relation to the categories involving sexual
orjentation and the handicapped. Various subcategories of tort law may make
sense, but they may not fit together at all. More ambitious forms of reasoning
seem necessary in order to test the low-level principles. In this way we might con-
clude that judges should think of incompletely theorized agreements as an early
step toward something both wider and deeper. Many academic understandings
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oflaw, including economic analysis, undertake the task of showing that wider and
deeper conception.

There is some truth in this response. Moral reasoners should try to achieve ver-
tical and horizontal consistency, not just the local pockets of coherence offered by
incompletely theorized agreements. In democratic processes it is appropriate and
sometimes indispensable to challenge existing practice in abstract terms. (Those
who argued for same-sex marriage did exactly that.) But the response ignores
some of the distinctive characteristics of the arena in which real-world judges
must do their work. Some of these limits involve bounded rationality and thus
what should happen in a world in which judges face various constraints of time
and capacity; some of them involve limits of role and appropriate judicial moral-
ity in a world in which judges are mere actors in a complex system, and in which
people legitimately disagree on first principles. In light of these limits, incom-
pletely theorized agreements have the many virtues described above, including
the facilitation of convergence, the creation of a modus vivendi, the reduction
of costs of disagreement, and the demonstration of humility and mutual respect.

As T have noted, incompletely theorized agreements are especially well-
adapted to a system that must take precedents as fixed points; lawyers could not
try to reach full integrity without severely compromising the system of prece-
dent. Often local coherence is the most to which lawyers may aspire. Just as leg-
islation cannot be understood as if it came from a single mind, so too precedents,
compiled by many people responding to different problems in many different
periods, will not reflect a single authorial voice.

There are many lurking questions. How we do know whether moral or politi-
cal judgments are right? What is the relation between provisional or considered
judgments about particulars and corresponding judgments about abstractions?**
Sometimes people write as if abstract theoretical judgments, or abstract theories,
have a kind of reality and hardness that particular judgments lack, or as if abstract
theories provide the answers to examination questions that particular judgments,
frail as they are, may pass or fail. On this view, theories are searchlights that illu-
minate particular judgments and show them for what they really are.

But we might think instead that there is no special magic in theories or abstrac-
tions. The abstract deserves no priority over the particular; neither should be
treated as foundational. A (poor or crude) abstract theory may be a confused
way of trying to make sense of our considered judgments about particular cases,
which may be much better than the theory. In fact it is possible that moral judg-
ments are best described not as an emanation of a broad theory, but instead as
part of a process of reflection about prototypical cases or “precedents” from
which moral thinkers—ordinary citizens and experts—work.”

I do not mean to take a stand on foundational issues here. Some distinguished
thinkers believe that abstract theories (for example, some form of utilitarianism)
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are correct, that particular judgments tend to fit with the best of those theories,
and that when they do not, it is because people are using heuristics, or rules of
thumb, that misfire in concrete or unfamiliar settings. In my view, there is much
to be said on behalf of that belief.** But it is sharply contested, and we do not need
to resolve that debate in order to agree that general theories can go badly wrong,
and that an encounter with particular cases can explain how and why.

LEGITIMACY

There is a final issue. Dworkin’s conception of law as integrity contains a theory
of what it means for law to be legitimate. Hercules, Dworkin’s idealized judge,
can produce vertical and horizontal consistency among judgments of principle
in law. The same cannot be said of those who urge incompletely theorized agree-
ments. A legal system pervaded by such agreements need not yield anything like
full coherence. Perhaps this is a decisive defect. Perhaps it suffers from the stand-
point of those who seek legitimacy in law.

But what is legitimacy? Some people use the term as a purely descriptive
one: Do citizens find a system, or a particular result, to be legitimate? Other peo-
ple think that the term is confusing, a kind of mystification, and insist that it is a
diversion from the right questions, which are (for example) whether law is pro-
tecting rights or is promoting social welfare. Still others think that there is a close
connection with legitimacy and democratic self-government. In their view, a sys-
tem is legitimate, in principle, if people have assented to it, or if they are allowed
to govern themselves—a view to which I will return shortly. On yet another view,
legitimacy has something to do with equal treatment and with respect for the
equal dignity of human beings. Dworkin seems to have something like that idea
in mind.

Of course principled consistency should not be disparaged, and of course a
regime of principled judgments has many advantages over imaginable alter-
natives. Of course problems of legitimacy may arise precisely because of the
absence of such consistency. If you are treated differently from someone else—if
you are treated worse or better—there should be a reason for the difference in
treatment. In fact, however, the idea of integrity—insofar as it is focused on the
judiciary—does not provide a sufficient theory of legitimacy. Integrity, if a prod-
uct of good judicial judgment, is neither necessary nor sufficient for legitimacy.
Legitimacy stems not simply from principled consistency on the part of adjudi-
cators, but from a justifiable exercise of authority, which requires a theory of just
institutions. That theory should in turn be founded in democratic considerations,
suitably constrained by an account of what interests should be immunized from
democratic intrusion. Legitimacy is an outcome of well-functioning democratic
processes, not of a system of distinction-making undertaken by judges. Even if
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done exceptionally well, distinction-making by principled judges is too court-
centered as a source of legitimacy.

Those who stress incompletely theorized agreements insist that adjudication is
part of a complex set of institutional arrangements, most prominently including
democratic arenas. They attempt to design their theory of judicial judgment as
an aspect of a far broader set of understandings about appropriate institutional
arrangements and about forums in which the (suitably constrained) public can
deliberate about its judgments. For reasons of both policy and principle, the
development of large-scale theories of the right and the good is a democratic task,
not a judicial one. These remarks should suggest the ingredients of an account of
legitimacy of which incompletely theorized agreements would be a part.

INCOMPLETELY THEORIZED AGREEMENTS OVER TIME

Incompletely theorized agreements have virtues, but their virtues are partial.
Stability, for example, is brought about by such agreements, and stability is usu-
ally desirable; but a system that is stable and unjust should probably be made less
stable. In this section I offer some qualifications to what has been said thus far. In
brief: some cases cannot be decided at all without introducing a fair amount in
the way of theory. Moreover, some cases cannot be decided well without intro-
ducing more ambitious theory, in the form of greater depth. If a good theory is
available and if judges can be persuaded that the theory is good, there should be
no taboo on its judicial acceptance. The claims on behalf of incompletely theo-
rized agreements are presumptive rather than conclusive.

CHANGE

Thus far we have offered a static description of the legal process—a description in
which judges are deciding what to do at a certain time. Of course low-level prin-
ciples are developed over long periods, and a dynamic picture shows something
different and more complex. The understanding may shift and perhaps deepen.
What was once part of the uncontested background may be drawn into sharp
question. At one point, a ban on same-sex marriage seems analogous to a ban
on incestuous marriages and is therefore permissible; at another point, it seems
more analogous to a ban on racial intermarriage and is therefore struck down.

A characteristic role of observers of the legal process is to try to systematize
cases in order to see how to make best sense of them, or in order to show that
no sense can be made of them at all. In any process of systematization, higher-
level considerations might well be introduced. Observers will try to invoke some
higher-level idea of the good or the right in order to show the deep structure of
the case law, to move it in particular directions, or to reveal important, even fatal
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inconsistencies. Thus it might be shown that tort law reflects a commitment to
economic efficiency, but the commitment is uncertain and wavering, and some
aspects of the law might be changed. Or it might be urged that the law of free
speech is basically founded on a principle of personal autonomy, but that some
aspects of the law ignore that principle and hence should be revised. A demon-
stration that the law makes deep sense might be a source of comfort. A demon-
stration that the law makes no sense, or reflects an ad hoc compromise among
competing principles, might produce discomfort and small- or large-scale change.

Sometimes the law reflects more ambitious thinking on the part of judges or
reacts to these more ambitious efforts by outsiders. The American law of anti-
trust, for example, is now based in large part on a principle of economic efficiency.
This development occurred through the gradual incorporation of more modern
economic thinking into the cases, beginning with the judicial suggestion, fol-
lowing academic observation, that some important cases “actually” or “implic-
itly” were founded on neoclassical economics, until the point where economics
appeared to offer a large ordering role.”® Some especially ambitious or creative
judges invoke theories too. For example, some of the greatest American judges
were principally nontheoretical thinkers (Harlan, Friendly, Cardozo), but some
of them (Holmes, Brandeis, Scalia) had at least the ingredients of a large-scale
vision of the legal order. They used analogies, to be sure, but often with reference
to at least a relatively high-level theory about some aspect of law. Many areas of
law now show the influence of Holmes, Brandeis, and Scalia, and in part because
courts, whether or not deploying low-level principles, have adopted aspects of
the relevant theory.?®

It is rare for any area of law to be highly theorized. Most of the time judges
and lawyers operating from divergent starting points can accept legal outcomes.
But small-scale, low-level principles can eventually become part of something
more ambitious, and more ambitious thinking is not necessarily bad. A descrip-
tive point first: after a time, the use of low-level principles can produce a more
completely theorized system of law. To engage in analogy, for example, a reason
is always required, and after a period, the low-level reasons may start to run into
each other, perhaps producing debates at a higher level of abstraction. During
those debates the concrete rulings may be synthesized and a more general prin-
ciple may emerge. Sometimes the process of low-level judging will yield greater
abstraction or a highly refined and coherent set of principles—the concep-
tual ascent. In the areas of free speech and discrimination, some such process
has occurred in the United States, with occasionally ambitious claims, even if it
would be far too much to say that full theorization or coherence can be found.

An especially interesting phenomenon occurs when a once-contestable anal-
ogy becomes part of the uncontested background for ordinary legal work—or
when the uncontested background is drawn into sharp question, sometimes via
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analogies. Thus, for example, the view that bans on racial intermarriage are “like”
segregation laws is taken largely for granted in the United States; it is part of the
way that American lawyers order their conceptual world. So too perhaps with
the view that sex discrimination is “like” race discrimination—a view that would
have been unthinkable in United States Supreme Court opinions as late as, say,
196S. Ordinarily the slippage from the uncontested background to the contested
occurs in law through encounters with particular cases that reveal gaps or prob-
lems with the conventional view.

In American law, views that were taken as natural—not even as views at all—
sometimes become dislodged in this way. The original attack on the monarchical
legacy took this form; consider Gordon Wood’s suggestion that before that attack
“so distinctive and so separated was the aristocracy from ordinary folk that many
still thought the two groups represented two orders of being. . . . Ordinary people
were thought to be different physically, and because of varying diets and living
conditions, no doubt in many cases they were different. People often assumed
that a handsome child, though apparently a commoner, had to be some gentle-
man’s bastard offspring.”*’

Similar changes accompanied and helped produce the continuing attack on
sex discrimination. So too for the New Deal, which depended on an insistence
that common law categories were far from natural and pre-political, but instead
were a conscious social choice.?® Eventually the contested can become uncontro-
versial as new categories emerge and harden through repeated encounters with
particular cases.

Now let us turn to the question of what judges should do. If judges can agree
on a high-level theory, and if the theory can be shown to be a good one, judi-
cial acceptance of a high-level theory is hardly troubling; on the contrary, it is
an occasion for celebration. Who could object to judicial adoption of what is by
hypothesis a good theory? Perhaps this has happened with the triumph of eco-
nomic thinking in the law of antitrust; perhaps it could be said for the eventual
victory of a particular conception of equality in the law relating to discrimina-
tion on the basis of race, sex, and sexual orientation. But any resulting theory
will likely have been developed through generalizing and clarifying incompletely
theorized outcomes and doing so by constant reference to concrete cases, against
which the theory is measured. At least part of the test of the theory—if it is a
theory of law meant for judicial adoption—is how well it accounts for previous
cases and for considered judgments about those cases, though of course judicial
mistakes are possible, and these may be corrected by the theory, subject to the
constraints of stare decisis. And it is important here that judges live in the world,
so that their own thinking is influenced, even if imperfectly, by what others think.

I am thus declining to endorse what might be called a strong version of the
argument offered here: a claim that incompletely theorized agreements are
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always the appropriate approach to law and that general theory is always illegiti-
mate in Jaw. What makes sense is a more modest point, keyed to the institutional
characteristics of judges in any legal system we are likely to have. Judges should
adopt a presumption rather than a taboo against high-level theorization. In many
contexts they will not need theoretical ambition. In many contexts they will not
be able to think of a satisfactory theory. In many cases they will not be able to
agree on any theory. The effort to reach agreement on an abstract theory may
make it hard for judges or other people to live and work together, and unnec-
essary contests over theory can show an absence of respect for the deepest and
most defining commitments of other people.

Of course there are intrapersonal parallels. In our ethical lives as individuals,
each of us may avoid choice among theories if we do not need to choose in order
to decide what to do in particular cases. But the interpersonal case is perhaps
more vivid.

In many contexts, moreover, judges will not be able to know whether an appar-
ently good theory really is right. The acceptance of a theory will create an exces-
sive risk of future error. These possibilities are sufficient for the claims defended
here. Judges should adopt a more complete theory for an area of law only if they
are very sure that it is correct. On that count, the test of time matters.

It may even happen that an area of judge-made law will become less theorized
over time. A once-acceptable general theory may come to seem inadequate,
and confrontations with particular cases may show its inadequacy and make it
unravel. The American Supreme Court’s decisions in the Lochner era, in which
the Court struck down minimum wage and maximum hour laws, were well-theo-
rized, in the sense that they were founded on a recognizable general theory of the
permissible role of the state.?” The general theory was not replaced with a new
one all of a sudden, or even at all; instead it came apart through particular cases
that attacked the periphery and then the core. This is a familiar phenomenon,
as the process of case-by-case decision tests any general theory and exposes its
limits. Over time, an area of law may become more theorized or less so. Over long
periods of time, it may go from one to the other and back again.

If all this is right, we ought not to think of incompletely theorized agreements
on particulars as a kind of unfortunate second-best, adapted for a world in which
people disagree, are confused or biased, and have limited time. The alleged
first-best—Hercules or the (exhausted?) judge who has reached reflective equi-
librium, and of the right sort—calls for an extrahuman conception of law. It is
extrahuman because it is so obviously unsuited to the real world. To say the least,
it is hard to know whether a top-down or highly theorized approach is appro-
priate for morality. But often, at least, it is easy to know that such an approach
is inappropriate for law. The institutional features of the legal system require an
account of law that is highly sensitive to the characteristics of the system in which



S8 LEGAL REASONING AND POLITICAL CONFLICT

it is situated. Among those characteristics are confusion or uncertainty about
general theory, deep disputes about the right and the good, and a pressing need
to make a wide range of particular decisions.

DISAGREEMENT

What of disagreement? The discussion thus far has focused on the need for
convergence. There is indeed such a need, but it is only part of the picture. In
law, as in politics, disagreement can be a productive and creative force, reveal-
ing error, showing gaps, and moving discussion and results in good directions.
The American political order has placed a high premium on “government by
discussion,” and when the process is working well, this is true for the judiciary
as well as for other institutions. Progress in law is often fueled by failures of
convergence and by sharp disagreement on both the particular and the general.
Agreements in law may be a product of coercion, subtle or not, or of a failure
of imagination.

Legal disagreements have many legitimate sources. Two of these sources are
especially important. First, people may share general commitments but disagree
on particular outcomes. In law as in morality, this is no less pervasive a social
phenomenon than its converse, which I have stressed here. People may agree, for
example, that it is wrong to take an innocent life, but disagree about whether the
Constitution protects the right to have an abortion. Second, people’s disagree-
ments on general principles may produce disagreement over particular outcomes
and low-level propositions as well. People who think that an autonomy principle
accounts for freedom of speech may also think that the government cannot regu-
late commercial advertising—whereas people who think that freedom of speech
is basically a democratic idea, and is focused on political speech, may have no
interest in protecting commercial advertising at all. Academic theorizing about
law can have a salutary function in part because it tests low-level principles by
reference to more ambitious claims. Disagreements can be productive by virtue
of this process of testing.

Disagreements can thus be desirable, and incompletely theorized agreements
may be nothing to celebrate. Certainly if everyone having a reasonable general
view converges on a particular (by hypothesis reasonable) judgment, nothing is
amiss. But whenever an agreement is incompletely theorized, there is a risk that
everyone who participates in the agreement is mistaken, and hence that the out-
come is mistaken. There is also a risk that someone who is reasonable has not
participated, and that if that person were included, the agreement would break
down. Over time, incompletely theorized agreements should be subject to scru-
tiny and critique. That process may result in more ambitious thinking than law
ordinarily entails.
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Noris social consensus a consideration that outweighs everything else. Usually
it would be much better to have a just outcome, rejected by many people, than an
unjust outcome with which all or most agree. Consensus or agreement is impor-
tant largely because of its connection with stability, itself a valuable but far from
overriding social goal. As Thomas Jefferson wrote, a degree of turbulence is pro-
ductive in a democracy.** We have seen that incompletely theorized agreements,
even if stable and broadly supported, may conceal or reflect injustice. Certainly
agreements should be more fully theorized when the relevant theory is plainly
right, and people can be shown that it is right, or when the invocation of the
theory is necessary to decide cases. None of this is inconsistent with what I have
claimed here.

It would be foolish to say that no general theory can produce agreement, even
more foolish to deny that some general theories deserve general support, and
most foolish of all to say that incompletely theorized agreements warrant respect
whatever their content. What seems plausible is something more modest: except
in unusual situations and for multiple reasons, general theories are an unlikely
foundation for judge-made law, and caution and humility about general theory
are appropriate for courts, at least when multiple theories can lead in the same
direction. This more modest set of claims helps us to characterize incompletely
theorized agreements as important phenomena with their own special virtues.
They are the lawyer’s distinctive solution to the challenges posed by political con-
flict and social pluralism.

PRINCIPLE, POLITICS, LAW

At some points in American history, many people have argued that courts engage
in principled reasoning, elaborating basic social commitments, whereas the polit-
ical process involves a kind of ad hoc set of judgments, producing unprincipled
compromises.*' This view finds its most dramatic statement in the suggestion
that constitutional courts are “the forum of principle”* in American government.

This view is historically myopic. Courts do offer reasons and usually invoke
principles, but those principles tend to be modest and low-level. By contrast,
high principle has had its most important and most defining moments inside
the political branches of government, not within court-rooms. The American
system is a deliberative democracy in which the system of electoral politics is
combined with an aspiration to political reason-giving. The real forum of princi-
ple in American government has been democratic rather than adjudicative; con-
sider the founding, the Civil War, the New Deal, and others—progressivism, the
civil rights movement, the women’s movement. Certainly the same basic point
is true for other nations, including, to take some diverse and varied examples,
England, France, Germany, South Africa, and Hungary. The basic democratic
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norms—political equality, broad deliberation, expansive rights of participa-
tion—are hard to transplant into judicial arenas.

The question might therefore be asked if it would be best to argue that high
principle plays an appropriately large role in the democratic arena, and that low-
level principles are the more appropriate stuff of adjudication. Any such view
would be too simple, but there is a good deal of truth to it. Of course high prin-
ciple does not characterize ordinary politics, in which self-interest and logrolling
play an important part. But high principle has had a defining role in American
political life, and in any case the principles that mark American constitutionalism
owe their origins to political rather than legal developments. Courts usually work
from lower-level principles, even when they interpret the Constitution.

There are important exceptions, with courts also making or referring to argu-
ments of high principle, but ordinarily those exceptions consist of vindications
of (certain readings of ) constitutional judgments made by previous generations.
The courts’ usual reluctance to offer high-level principles stems from the judges’
lack of democratic pedigree, which pushes them in the direction of incompletely
theorized agreements, and from their limited remedial power, which properly
makes judges reluctant to attempt large-scale social reforms on their own. As
I have suggested, the argument on behalf of incompletely theorized agreements
is therefore part of a theory of just institutions in general and deliberative democ-
racy in particular, with a claim that fundamental principles are best developed
politically rather than judicially.

There is, however, an exception to the general claim that I have made through-
out this chapter. In order for participants in law (or democracy) to accept that
general claim, they must accept at least one general theory: the theory that I have
attempted to defend. This is the theory that tells them to favor incompletely theo-
rized agreements. That theory should not itself be accepted without reference to
general theoretical considerations, and its acceptance or rejection should not be
incompletely theorized. Many people claim that law should reflect a high-level
theory of the right or the good, and they will not be satisfied with incompletely
theorized agreements.*® The choice between the two approaches will turn on
issues that are both high-level and controversial.

This is an important matter. But it is notable that the belief in incompletely
theorized agreements is quite widespread. The best evidence is the legal culture
itself: such agreements are the usual stuff of law, and participants in the legal cul-
ture are ordinarily suspicious of much in the way of theoretical ambition. There
are reasons for their suspicion. What I have tried to do here is to spell out those
reasons and to connect them to some of the most notable characteristics of think-
ing in law.



Analogical Reasoning

Much of legal reasoning is analogical: Is case A like case B? Or instead like case
C? Is a ban on obscenity like a ban on political speech, or instead like a ban on
bribery? Is a prohibition on abortion like a prohibition on murder, or like a com-
pulsory kidney transplant? Ordinary people often make sense of the world by
discerning patterns rooted in analogical thinking. The patterns found in the law
also have analogical sources.

My principal interest in this chapter is legal reasoning within the court system.
It is here that analogical reasoning finds its natural home. I shall argue that courts
are drawn to analogical reasoning in large part because analogies allow people to
reach incompletely theorized agreements. To say that one case is like another, we
need a reason or a principle, but we can often offer a reason or a principle that
operates at a low level of ambition.

Legislators use analogies all the time, but they sometimes do and should rea-
son in an ambitious way, and they often do and should set down rules in advance,
rather than leaving things to judgments in individual cases. It would not make
much sense to direct courts to develop the tax code through analogical thinking,
or to ask judges to identify the proper ingredients of the Clean Air Act in that way.
Rules, like analogies, can be incompletely theorized, but rules are often favored
over analogies precisely in order to cabin official discretion and to promote the
traditional rule-of-law virtues.
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A particularly interesting feature of analogical reasoning is its persistence
within legal systems committed to the rule of law. In England and America, the
common law places a premium on analogical thinking. In the United States, most
constitutional cases are decided not by reference to constitutional text or his-
tory, but through analogies and thus through casuistical reasoning. As we will
see, analogies are sometimes crucial in deciding on the meaning of rules them-
selves. We can therefore use analogical reasoning not only as a way of getting a
better understanding of incompletely theorized agreements, but also in order to
build a conception of the rule of law that allows a place for particularity as well
as generality.

FEATURES OF ANALOGY

Analogical thinking is pervasive in law and in everyday life. In ordinary discus-
sions of political and legal questions, people proceed analogically. You think
that same-sex marriage is protected by the due process clause. Does this mean
that government has to recognize polygamous marriages? A familiar argumen-
tative technique is to show inconsistency between someone’s claim about case
X in light of his views on case Y. The goal is to reveal hypocrisy or confusion, or
to force the claimant to show how the apparently firm commitment on the case
about which the discussants agree can be squared with the claimant’s view about
a case on which they disagree.

In analogical thinking as I understand it here, deep theories about the good or
the right are not deployed. (Of course, it would be possible to reason analogically
to justify or to build a large-scale theory, in science or ethics.) Such theories seem
too sectarian, too large, too divisive, too obscure, too high-flown, too ambitious,
too confusing, too contentious, too abstract. On the other hand, analogizers can-
not reason from one particular to another particular without saying something at
least a little abstract. They must say that case A was decided rightly for a reason,
and they must say that that reason applies, or does not apply, in case B. I will try
to show that this method of proceeding is ideally suited to a legal system consist-
ing of numerous judges who disagree on first principles, who lack scales, and who
must take most decided cases as fixed points from which to proceed.

IN GENERAL

Analogies outside of Law

Everyday thought is informed by analogical thinking; we see things as we do
partly because of analogies. Much creativity depends on seeing patterns, or like-
nesses, where these had not been seen before. Advances in science are often
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founded on discerning new patterns of commonality. Human creativity might
even be defined as “the capacity to see or interpret a problematic phenomenon as
an unexpected or unusual instance of a prototypical pattern already in one’s con-
ceptual repertoire.”! The point is not limited to human beings. Even nonhuman
animals think analogically.”

Analogical reasoning helps to inform our judgments about factual issues on
which we are uncertain. I have a Labrador Retriever dog, and I know that she is
gentle with children. When I see another Labrador Retriever dog, I assume that
she too will be gentle with children. I have a Toyota Camry, and I know that it
starts even on cold days in winter. I assume that my friend’s Toyota Camry will
start on cold winter days as well. (Let us stipulate that in these cases, people are
not reasoning deductively, by defining Labrador Retrievers and Toyota Camrys
as having certain characteristics, and really are working by analogy.) There is a
simple structure to this kind of thinking. (1) A has some characteristic X, or char-
acteristics X, Y, and Z. (2) B shares that characteristic or some or all of those
characteristics. (3) A also has some characteristic Q. (4) Because A and B share
some characteristic or characteristics, we conclude what is not yet known, that B
shares characteristic Q as well.3

This is a usual form of reasoning in daily life, but it raises many questions.
The problem or “target” case B has something in common with many possible
“source” cases; sometimes it is a great puzzle how we decide what we will choose
as the relevant source or prototypical case for comparison. Perhaps I should
compare the unknown Labrador Retriever not with my own dog, but with some
other Labrador Retriever in the neighborhood, who is not so gentle with chil-
dren. Or perhaps I should compare the unknown Labrador Retriever not with
other Labrador Retrievers at all, but with a dog owned by someone “like” the
person who owns that Labrador Retriever. Or perhaps I should look to another
of the innumerable facets of the situation. In law and elsewhere, there is often a
simple, intuitive understanding that the target case B is analogous to source cases
A and C, but not to D and E. But greater reflection may show mistakes, bias, or
inadequate care in the selection of source cases.

It will readily appear that analogical thinking does not guarantee truth. The
existence of one or many shared characteristics does not mean that all charac-
teristics are shared. Some Labrador Retriever dogs are not gentle with children.
(Very few, to be sure.) Some Toyota Camrys do not start on cold days in winter.
For analogical reasoning to work well, we have to say that the relevant, known
similarities give us good reason to believe that there are further similarities as well
and thus help to answer the open question.

Of course this is not always so. Sometimes the very thought is absurd. South
Korea is a country in Asia, and the second word in its name is “Korea,” and it is
a democracy; North Korea is also a country in Asia, and the second word in its
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name is also “Korea,” but it is hardly a democracy. With respect to facts, analogi-
cal thinking can give rise to a judgment about probabilities, and these may be of
uncertain magnitude. With respect to some questions, use of analogies is justified
in probabilistic terms, at least if the similarity is relevant to the issue that con-
cerns us. With Labrador Retrievers, analogical thinking works, because Labrador
Retriever-ness is relevant to gentleness with children. The most disciplined way
to proceed would be to identify the probability, asking: In view of characteristic
Z, shared by X and Y, what is the likelihood that because X also has characteris-
tic A, Y will have that characteristic as well? Sixty percent? Seventy-five percent?
Ninety-five percent?

For prediction problems, machine learning sometimes operates in this gen-
eral way, and with many variables and large data sets, we are in an increasingly
good position to specify probabilities. When analogical thinking is working well
in ordinary life with respect to questions of fact, the probability is high enough to
justify confidence, and we might not have to try to be precise about it.

Analogical Thinking in Law: Its Characteristic Form

Analogical reasoning has a simple structure in law. Consider some examples. We
know that an employer may not fire an employee for agreeing to perform jury duty;
itis said to “follow” that an employer is banned from firing an employee for refusing
to commit perjury. We know that a speech by a member of the Ku Klux Klan, advo-
cating racial hatred, cannot be regulated unless it is likely to incite and is directed to
inciting imminent lawless action;* it is said to follow that the government cannot
forbid members of the Nazi Party to march in Skokie, Illinois. We know that there
is no constitutional right to welfare, medical care, or housing;” it is said to follow
that there is no constitutional right to government protection against domestic
violence.

From a brief glance at these cases, we can get a sense of the characteristic form
of analogical thought in law. The process appears to work in five simple steps.
(1) Some fact pattern A—the “source” case—has certain characteristics; call
them x, y, and z. (2) Fact pattern B—the “target” case—has characteristics x,
y, and q, or characteristics x, y, z, and q. (3) A is treated a certain way in law.
(4) Some principle or rule, announced, created, or discovered in the process of
thinking through A, B, and their interrelations, explains why A is treated the way
thatitis. (5) Because of what it shares in common with A, B should be treated the
same way. It is covered by the same principle. It should be clear that the crucial
step, and often the most difficult, is (4).

For example, someone asking for protection against domestic violence is
requesting affirmative government assistance, just like someone asking the
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government for medical care. This is what the two cases have in common. If we
know that there is no constitutional right to medical care, it might be said to fol-
low that there is no constitutional right to protection against domestic violence,
because of the governing principle, which is that government need not furnish
affirmative assistance to people in need.

Some people think that analogical reasoning is really a form of deduction, but
this is a mistake. To be sure, analogical reasoning cannot proceed without identi-
fication of a governing idea—a principle or rule, discovered in (4)—to account
for the results in the source and target cases. But the governing idea is not given
in advance and simply applied to the new case. (If it is, we have a simple case of
rule application.) Instead, analogical reasoning helps identify the governing idea
and is indispensable to the identification; we do not know what the idea is until
we have assessed the cases. Analogy and disanalogy are created or discovered
through the process of comparing cases, as people discern a principle or rule that
makes sense of their considered judgments.

Consider some issues in the law of free speech. Suppose that the govern-
ment seeks to ban a speech by a member of the Ku Klux Klan, spreading racial
hatred in a community that is sympathetic to the speech. Suppose too that the
Supreme Court, not reasoning analogically, concludes that the speech cannot
be regulated, on the ground that speech cannot be punished unless it creates a
risk of likely, imminent violence.® A few years later members of the American
Nazi Party propose to march in Skokie, Illinois, the home of survivors of con-
centration camps in Nazi Germany. The second case contains a large number of
differences from the first. It involves the Nazis, not the Klan; it involves a march,
not a speech; the audience is hostile rather than sympathetic. These or other
differences might produce a refinement of the principle that speech cannot be
regulated unless it creates a risk of likely, imminent violence. Suppose, however,
that the Court decides that the differences are not relevant, and that the prin-
ciple, as originally announced, covers the second case as well, and protects the
Nazi march.

In a third case, the question is raised whether the government can punish
a threat to assassinate the president; let us suppose there is no risk of immi-
nent violence under the circumstances. The Court might conclude that threats
should be treated differently from political speeches, because (for example)
threats do not qualify as a legitimate part of democratic deliberation. If the
Court says something like this, it embarks on a casuistical process of refin-
ing the original principle, saying that the pro-speech principle, as announced
in the Klan case and extended in the Nazi case, does not makes sense in every
setting. And in a fourth case, the question might be whether terrorist recruit-
ment efforts, via social media, are protected by the principle announced in the
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Klan case. Perhaps the Court will conclude that they are not, on the theory that
they are most analogous to conspiracies, which are not protected by the free
speech principle at all. Through some such process a complex body of law might
emerge. The governing legal ideas are not given in advance, but emerge from the
process of comparing cases.

Of course we can imagine a legal system that would resolve these cases by rule
and which would have no need for analogical reasoning. If clear rules preexisted
cases, and if people agreed on them, analogical reasoning might turn out to be
beside the point (except if the domain of the rule were in doubt). But for many
questions, it is very hard to devise clear rules. Life turns up a host of new prob-
lems that rule-makers could not anticipate. I will have more to say about that
problem in later chapters.

We can now see an important difference between analogical reasoning with
respect to facts and analogical reasoning in law and ethics. For facts, people often
use some case A to produce a probabilistic judgment that they think bears on
case B. If dropped objects fall in New York, dropped objects will probably fall in
London too. But to know whether this is so, people might not need analogies at
all; an understanding of gravity will suffice, and it will be a lot better. If we had a
full sense of causal mechanisms, we would not need analogies, though analogies
might serve a heuristic function.’”

The use of analogies in law and ethics is different. Here the key work is done
not by a probabilistic judgment (based on known similarities), but by develop-
ment of a normative principle (also based on known similarities). Of course no
one should deny the creative function of analogical thinking in science, where
new patterns are created or discovered, and where aesthetic judgments can play
arole in evaluation.®

It should readily appear that analogical reasoning does not guarantee good
outcomes in law. For analogical reasoning to operate properly, we have to know
that cases A and B are “relevantly” similar, and that there are not “relevant” differ-
ences between them. Even seemingly similar cases are always different from each
other and along innumerable dimensions. The Klan is involved in one case, the
Nazis in another; is this not a relevant difference? What about terrorists? When
lawyers say that there are no relevant differences, they mean that any differences
between the two cases (1) do not make a difference in light of the precedents,
which foreclose certain possible grounds for distinction; or (2) cannot be fash-
ioned into the basis for a distinction that makes sense or is genuinely principled.
A claim that one case is genuinely analogous to another—that it is “apposite” or
cannot be “distinguished”—is parasitic on conclusion (1) or (2), and either of
these must of course be justified.

The key task for analogical reasoners is to decide when there are relevant simi-
larities and differences. Of course the judgment that a distinction is not genuinely
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principled requires a substantive argument of some kind. What, then, are the
characteristics of a competent lawyer’s inquiry into analogies?

The Features of Analogy

In law, analogical reasoning has four different but overlapping features: principled
consistency, a focus on particulars, incompletely theorized judgments, and principles
operating at a low or intermediate level of abstraction. Taken in concert, these fea-
tures produce both the virtues and the vices of analogical reasoning in law. Here
are some brief remarks on each of these features.

First, and most obviously, judgments about specific cases must be made
consistent with one another. A requirement of principled consistency is a
hallmark of analogical reasoning (as it is of reasoning of almost all sorts). It
follows that in producing the necessary consistency, some principle, harmo-
nizing seemingly disparate outcomes, will be invoked to explain the cases. The
principle must of course be more general than the outcome for which it is
designed.

Second, analogical reasoning is focused on particulars, and it develops from
concrete controversies. Holmes put the point in this suggestive if somewhat mis-
leading way: a common law court “decides the case first and determines the prin-
ciple afterwards.”” Holmes’s suggestion is misleading since in order to decide the
case at all, one has to have the principle in some sense in mind; there can be no
sequential operation of quite the kind Holmes describes. If anything, the princi-
ple comes first (or ought to). But Holmes is right to say that ideas are developed
with close reference to the details, rather than imposed on them from above. In
this sense, analogical reasoning, as a species of casuistry, is a form of “bottom-up”
thinking.'” Unlike many kinds of reasoning, it does not operate from the top down.

Despite the analogizer’s focus on particulars, we have seen that any description
of a particular holding inevitably has some more general components. We cannot
know anything about case X if we do not know something about the reasons that
count in its favor. We cannot say whether case X has anything to do with case Y
unless we are able to abstract, a bit, from the facts and holding of case X. The key
point is that analogical reasoning involves a process in which principles are devel-
oped from and with constant reference to particular cases.

Third, analogical reasoning in law operates without anything like a deep or
comprehensive theory that would account for the particular outcomes it yields.
The judgments that underlie convictions about the relevant case are incompletely
theorized. Of course, there is a continuum from the most particularistic and low-
level principles to the deepest and most general. I suggest only that analogizers in
law avoid those approaches that come close to the deeply theorized or the founda-
tional, and that to this extent, lawyers are generally analogizers and hence casuists.
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Lawyers might firmly believe, for example, that the Constitution does not cre-
ate a right to welfare, that political speech cannot be regulated without a showing
of immediate and certain harm, or that government may impose environmental
regulations on private companies. But usually lawyers are not able to explain the
basis for these beliefs in great depth or detail or with full specification of the the-
ory that accounts for those beliefs. Lawyers (and almost all other people) typ-
ically lack any large-scale theory."" They reason anyway, and their reasoning is
analogical.

Consider in this connection a famous story of the early days of law and
economics at the University of Chicago Law School. Edward Levi—a great
champion of analogical reasoning—decided to introduce economics into
his antitrust course, and he chose to do so by allowing every fifth class to be
taught by the economist Aaron Director, in many ways the father of modern
law and economics. As the story goes, Levi would spend four classes in the
lawyer’s fashion, brilliantly rationalizing the seemingly inconsistent judicial
holdings. In the fifth class, Director would explain, with the economist’s tools,
why everything that Levi said was wrong. Eventually—the story goes—even
Levi was converted. The supposed moral of the story is that lawyers’ reason-
ing, even by its most able practitioners, is far inferior to economics, most of
all because it lacks clear criteria or a set of specified governing values. A good
theory deserves priority. In the area of antitrust, this may well be true; in fact
I think that it is. But it is not true everywhere. Sometimes a good theory is
not available, or is not available yet. And if this is so, there are places in which
those now occupying the place of Levi should not be converted by those now
occupying the place of Director.

Fourth, and finally, analogical reasoning produces principles that operate at a
low or intermediate level of abstraction. If we say that an employer may not fire an
employee for accepting jury duty, we might mean (for example) that an employer
cannot fire an employee for refusing to commit a crime. This is a standard, per-
haps even a rule, and it does involve a degree of abstraction from the particular
case, but it does not entail any high-level theory about labor markets, or about
the appropriate relationship between employers and employees. If we say that
a Nazi march cannot be banned, we might mean that political speech cannot be
stopped without a showing of clear and immediate danger; but in so saying, we
need not invoke any large theory about the purposes of the free speech guaran-
tee, or about the relation between the citizen and the state. People can converge
on the low-level principle from various foundations or without well-understood
foundations at all.

If we put interpretation of rules to one side (while noting that analogical think-
ing may crop up even there), reasoning by analogy, understood in light of these
four characteristics, is the mode through which the ordinary lawyer operates. She
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has no abstract theory to account for her convictions or for what she knows to be
the law. But she knows that these are her convictions or that this is the law, and
she is able to bring that knowledge to bear on undecided cases. For guidance, she
looks to areas in which her judgment is firm.

Arguments, Constitutive Analogies,
and Metaphors

Some claims of analogy depend on contested arguments. If you think that a ban
on misleading commercial speech is “like” a ban on misleading political speech,
and therefore to be protected by the Constitution, you need to offer an expla-
nation. Many people disagree with that claim; it depends on a principle that is
not universally shared. Other claims of analogy depend on arguments that might
at some point be contested but that are, in the relevant communities, taken for
granted and do not really need to be defended publicly. The idea that a restriction
on the speech by Democrats is like a restriction on speech by Republicans, and
tully protected by the Constitution, has this form. The underlying principle is so
widely shared that it need not even be discussed.

Still other analogies are simply constitutive of the thinking of people in the
relevant community. Such analogies, or perceptions of likeness, do not depend
on arguments, but rest instead on a widely shared way that human beings order
their world. Most people do not really need an argument in order to say that one
cat is, in its catness, relevantly like other cats. We take the point for granted; it
is part of our language, our way of seeing the world. (Of course scientists might
want to think hard about catness.) This form of categorization is different from
the view, plausible but in need of an argument, that a ban on the songs of Taylor
Swift is like a ban on Ulysses, or the claim, sharply disputed among lawyers, that
discrimination on the basis of sexual orientation is akin to discrimination on the
basis of race.

Of course the distinction between analogies that depend on contestable argu-
ments and analogies that constitute how people order their world is largely con-
tingent and conventional—a function of existing social judgments. Sometimes
the different kinds of analogies operate like points on a continuum, and there
are important shifts over time from one category to another. A great deal of cre-
ativity in law consists of the effort to show that a judgment about likeness that
seems constitutive of thought actually depends on contestable substantive
judgments—and vice versa.

Many people have explored the relationship between analogy and met-
aphor.'> Here there is much room for further thought about both analogy
and metaphor in law. I make one brief point here. Consider the statement
“Abortion is murder,” a statement that in the abstract could be intended and
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received either as a metaphor or as an analogy. If it is a metaphor, we know
that the speaker believes that abortion is not literally murder, but is seeking to
cast some light on the subject precisely by departing from literal description.
(“Holmes was a lion of the law.” “Roger Federer is God.”) But if the statement
is an analogy, the speaker is claiming, and understood to be claiming, that abor-
tion really is murder in the relevant respects; there is no acknowledgment that
the statement is literally untrue. Here lies a large difference between metaphor

and analogy."

FIXED POINTS

Thus far I have suggested that analogical thinking operates by taking some prec-
edents or judgments as “fixed points” for analysis. But the idea is more complex
than it first appears.

Let us begin by distinguishing among three possibilities. (1) Some decided
cases cannot legitimately be overruled by some judges. They must be taken as
authoritative; they are truly “binding.” This is the case with respect to lower court
receptions of Supreme Court decisions. (2) Some cases can be overruled—they
are not “binding”™—but only in quite exceptional circumstances. This is the ordi-
nary view about the responsibilities of the Supreme Court with respect to its own
precedents. (3) Some judgments are not embodied in cases at all. They are not
precedents, but they seem so obvious and irresistible that they have the status ofa
decided case. Consider the idea that government may not jail Christians because
of their religion or force Hispanics alone to donate blood to people who need
blood to survive.

These distinctions may clarify matters, but a problem remains. Even if we
know that some cases are authoritative in the sense that they are binding, and
that others must be respected except in extreme circumstances, how do we know
what past cases “stand for”? The distinction between a case’s “holding” and the
court’s mere “dicta” is designed to handle this problem. The holding is usually
described as the outcome in the case, accompanied by the narrowest rationale
necessary to defend it. By contrast, the dicta consist of language in the opinion
that is not necessary to the outcome. This distinction works, but it is not always
simple to apply, and to that extent, it may not be so clear what it means to say that
a holding is authoritative. Often we come to see that a court originally justified
an outcome by a rationale that turns out to be too broad, once other cases are
brought forward. As a result, the rationale is scaled back. Often we conclude that
the argument in favor of a certain outcome was too narrow, in the sense that once
we consult other cases, we see that a broader principle will do much better. Those
who come up with rationales for outcomes are rarely able to anticipate the full
range of cases to which those rationales might apply.
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The subsequent court’s characterization of any “holding” in a past case is a
constructive act, not a simple matter of finding something. Holdings may not
be fully given in advance. At the same time, one cannot characterize any holding
absolutely any way at all, and the constraints on characterization are enough to
undergird the enterprise of analogy.

PRECEDENTS AS RULES AND ANALOGIES

A precedent can serve as either a rule or an analogy. It serves as a rule to the extent
that it governs all identical cases, that is, all cases that are “on all fours” with it, in
the sense that it is obvious that they are relevantly similar and there are no rele-
vant differences between them.

A precedent serves not as a rule but as an analogy to the extent that it is at
least plausibly distinguishable from the case at hand, but potentially suggestive
of a more general principle or policy that seems relevant to that case. Members
of the Ku Klux Klan cannot be stopped from speaking. Does it not follow that
members of the Nazi Party cannot be stopped from marching? Often it is hard
to distinguish precedents as rules from precedents as analogies; we can see what
we have only after we start to think and talk. We might ultimately conclude that
a precedent that appears to be a mere analogy for case X is actually a rule for case
X because there are clearly no differences between the precedent and case X—
because the analogy is obviously “apposite.” The subsequent court may therefore
have to construct—to create for the first time—the precise factual predicate for
the outcome in the course of deciding the subsequent case.

All this is a matter of shared understandings, and nothing more. When a
precedent is said to be a rule, it is because it is believed to be so closely anal-
ogous to the case at hand, or because there are so clearly relevant similarities
without relevant differences, that people agree that it “binds,” and no one wants
to suggest that it is “merely” an analogy. In 2015, the Supreme Court struck
down bans on same-sex marriage. If a new case arises in which members of a
same-sex couple are over the age of sixty, or in which there is a big age spread
between them, everyone will agree that the precedent creates a rule and is
binding; the age of the would-be spouses is not relevant (unless they are too
young under state law).

When a precedent is said to be an analogy and not a rule, it is because there is
at least plausibly a relevant difference between the two cases, and so it is too sim-
ple to say the precedent “covers” the case at hand. Suppose that three people want
to marry each other, and that they claim that they are protected by the same-sex
marriage ruling. It is far from clear that their claim is convincing. Under existing
law, it is not; the analogy fails. In the course of deciding the case, we might or
might not conclude that the analogy is “apposite,” and here what emerges will
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be no simple (in the sense of obvious) statement of preexisting law, but instead
a rule or a principle whose content was determined amid controversy and not
given in advance.

All cases are potentially distinguishable; when we say that case B (involving, say,
a march by Nazis) is identical to case A (involving a speech by members of the
Klan), we have selected some characteristics that are shared and treated as irrelevant
those characteristics that are unshared. When two cases appear obviously identical
to us, it is because we have disregarded, as irrelevant, their inevitable differences. It
is the subsequent court that makes judgments about relevant similarities and rele-
vant differences. And it will be readily apparent that because of the importance of
shared understandings, whether the precedent is a rule or an analogy is an artifact
of substantive ideas of some sort. We could imagine a community in which the
Nazi speech was plausibly or even obviously different from the Klan speech (and so
unprotected). Or we could imagine a community in which a threat to assassinate
the president is obviously similar to the Klan speech (and so protected).

ANALOGICAL CONFUSION

Analogical reasoning can of course be done poorly. Sometimes the selection of
a particular “source” case is wrong or inadequately justified; sometimes judges
treat some case A as the obvious basis for analogical thinking, even though cases
B and C would be a much better place to begin. Sometimes case A and case B
are unified by some principle, when another, better principle would distinguish
them. Sometimes the creative dimensions of analogical thought are downplayed,
as people simply announce that case A is analogous to case B, when an unar-
ticulated supplemental judgment is necessary and not defended. William James
described a related phenomenon as “vicious abstractionism”:

We conceive a concrete situation by singling out some salient or important
feature in it, and classing it under that; then, instead of adding to its previous
characters all the positive consequences which the new way of conceiving
it may bring, we proceed to use our concept privatively; reducing the orig-
inally rich phenomenon to the naked suggestions of that name abstractly
taken, treating it as a case of “nothing but” that concept, and acting as if
all the other characters from out of which the concept is abstracted were
expunged. Abstraction, functioning in this way, becomes a means of arrest
far more than a means of advance in thought. It mutilates things."*

Different factual situations are inarticulate; they do not impose order on them-
selves. The method of analogy is based on the question: Is case A relevantly similar to
case B, or not? To answer such questions, one needs a theory of relevant similarities
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and differences. Everything is similar in innumerable ways to everything else, and
different from everything else in the same number of ways. In the face of this fact,
formalist analogical thinking—resting on an argument that is not offered—is no
better than any other kind of bad or dishonorable formalism. Courts should always
stand ready to explain and justify the claim that one thing is analogous to another.

Analogical reasoning can go wrong not simply because it is dishonorably for-
malistic, but also because it rests on an inadequately defended judgment about
relevant similarities and differences. Consider, for example, Justice Holmes’s
notorious argument in Buck v. Bell,' the case upholding compulsory sterilization
of the “feeble-minded”:

‘We have seen more than once that the public welfare may call upon the best
citizens for their lives. It would be strange if it could not call upon those who
already sap the strength of the State for these lesser sacrifices, often not felt
to be such by those concerned. . .. The principle that sustains compulsory
vaccination is broad enough to cover cutting the Fallopian tubes. Three gen-
erations of imbeciles are enough.

Holmes is arguing that if people can be conscripted during wartime or forced
to obtain vaccinations, it follows that the state can require sterilization of the
“feeble-minded.” But this is a casual and unpersuasive claim. Many principles
cover the first two cases without also covering the third. We might think that a
vaccination is far less intrusive than sterilization, and that conscription is plausi-
bly a unique problem, unlike sterilization, growing out of a nation’s fundamental
need to defend itself under conditions of war. Holmes does not explore the many
possibly relevant similarities and differences among these various cases. He does
not identify the range of possible principles, much less argue for one rather than
another. Instead he invokes a principle of a high level of generality—"the public
welfare may call upon the best citizens for their lives”—that is quite crude, and
not evaluated by reference to low- or intermediate-level principles that may also
account for or explain the apparently analogous cases without covering the ster-
ilization problem.

The example shows that analogical reasoning can go wrong (1) when one
case is said to be analogous to another on the basis of a unifying principle that
is embraced without having been tested against other possibilities, or (2) when
some similarities between two cases are deemed decisive with insufficient inves-
tigation of relevant differences. These are of course pervasive problems, and they
are the distinctive illogic of bad analogical reasoning.

A final problem is that analogical reasoning can distract attention from the
essential features of the particular matter at hand, by persuading judges to grap-
ple with other cases and hypothetical examples that actually raise quite different
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issues. For a long time, bans on same-sex marriage were (in my view) evaluated
poorly, because people focused on bans on incest and polygamy, which are hardly
the same. If done poorly, analogical thinking can deflect the eye from the specific
problem and thus induce a kind of blindness to what is really at stake. Note here
Bishop Butler’s phrase, “Everything is what it is, and not another thing,” which
Wittgenstein considered as a motto for Philosophical Investigations.

ANALOGY AND DEMOCRACY

In his classic discussion, Edward Levi also describes the process of legal reason-
ing as analogical.’® But my account here diverges from Levi’s on the important
question of what happens when different analogies appear to point in different
directions. On the description just offered, the judge must make some judg-
ment about the appropriate “source” cases and about the best controlling low-
level principle or rule. By contrast, Levi says that in such cases, “words change to
receive the content which the community gives to them.” Thus “peoples’ wants
change. ... [T]he laws come to express the ideas of the community. . . . Reasoning
by example shows the decisive role which the common ideas of the society and
the distinctions made by experts can have in shaping the law. ... The process is
one in which the ideas of the community and of the social sciences, whether cor-
rect or not, as they win acceptance in the community, control legal decisions.””
For Levi, reasoning by analogy therefore has a crucial democratic component,
found through the use of public desires (and also social science) to help decide
the reach of analogies.

This is an arresting claim, and from one point of view; it is comforting. It helps
account for the enduring influence of Levi’s account, for on his view, analogical rea-
soning is not at all independent of the public will, even when it occurs within court-
rooms. Levi did not, however, specify the mechanism by which community wishes
help settle the conflict of analogies. Is there one? We will get to that, but note first
that there may be a historical explanation for Levi’s seemingly odd suggestion. Levi’s
book was written in the 1940s, which was a distinctive time in American law. Its
whole argument can be understood as a response to the legal realist attack on the
autonomy of legal reasoning and to the realists’ claim that legal reasoning is really
“political”™—and in the process to the associated claim, prominent in the aftermath of
the New Deal, that legal reasoning is fatally undemocratic. When Levi was writing,
it seemed crucial to establish the relative autonomy of law and especially of the com-
mon law method—to show that it had a logic and integrity of its own—Dbut also and
simultaneously to establish that it had a democratic feature. The continuing power
of Levi’s account may stem from its ingenuity and apparent success in a seemingly
doomed endeavor: connecting analogical thinking with democratic judgments.
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It is not, however, all that easy to identify a mechanism translating demo-
cratic wishes into analogical reasoning. One possibility is the appointments
process, disciplining the decision about who gets appointed to the bench; per-
haps that process supplies such a mechanism. Because elected officials appoint
judges, it can be expected that judicial judgments about analogousness, and
about underlying principles, will have some connection with popular opin-
ion. Another possibility is that judges are members of society, and live in it,
so that their rulings, or their judgments about what is analogous to what, will
reflect what the community thinks. Same-sex marriage is an example. No one
doubts that there is some connection between community will and judicial
outcomes. We might want to distinguish among various areas of the law—tort
law, contract law, constitutional law—and ask about how tight that connec-
tion turns out to be. Levi’s claim is best understood as an empirical one, and it
should be tested empirically. The likely conclusion of any such empirical test
is that there is indeed a link between the outcome of analogical reasoning and
democratic will, but any such connection is imperfect, and sometimes highly
imperfect.

In hard cases, moreover, the community may not have a view, or it may be
divided. There may be no desire, on its part, to which courts can look in making
decisions. What does the community think about hard issues of contract or tort
law? This is very hard to know. Those issues can get pretty technical, and the
community may well have no opinion at all. What, exactly, should be counted
as an intentional infliction of emotional distress, analogous to the defining cases
in that category, allowing us to decide whether someone who tries some kind
of cruel joke (telling a father that his daughter has been severely injured) must
pay damages? On that issue, the community as such is unlikely to have a view,
and judges will find it difficult to discern any such view even if it exists. In some
cases, moreover, the views of the community may be partly a function of what
the courts say.

In practice, the force of any argument by analogy really turns on underlying
principles and not on community desires. But Levi was right to suggest that judi-
cial choices among analogies and potential principles might well be affected by
what the community believes. Judges may think that the views of the public have
some heuristic value; if most people think something, perhaps they are right. Or
judges might think that even if the public is wrong, it is risky or dangerous for
courts to defy their beliefs. No one is an island. Judges ask themselves about the
principles that seem most reasonable and to which they are willing to be commit-
ted, and on those counts, popular desires may have an impact. In constitutional
law in particular, large and persistent divergences between Supreme Court rulings
and public opinion are rare. Levi overstated his point, but he was onto something.
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ANALOGIES AND PRECEDENT-FOLLOWING

Why might we think analogically? Would it not be better to choose the right the-
ory and simply to apply it? Why not develop and apply rules? (Rules are explored
in Chapter 4.) Would it not be better to proceed directly to the merits, rather
than to compare cases with one another? In some areas of morality and law, the
answer lies in the nature of human cognition; there is no such thing as proceeding
“directly to the merits,” since moral and legal thought is pervaded by prototypical
cases. In law, the case for analogies, which places a large emphasis on precedents,
is pragmatic; it involves an array of diverse social interests.

First, the analogizer is committed to consistency and equal treatment. A liti-
gant in case A may not be treated differently from alitigant in case B unless there
is a relevant difference between them. This idea operates as a barrier to certain
forms of prejudice, hostility, randomness, and irrationality. The conception of
equal treatment underlying respect for precedent is closely related to the rule-
of-law aspirations of analogical thinking. In fact equal treatment and analogical
thinking march hand in hand, at least when the system is working well.

Second, analogies can be a source of both principles and policies. A judge
may not know which principles are best unless she investigates an assortment
of apparently similar cases. The investigation can help to refine principles and
to show where plausible candidates go wrong. A judge who looks at a stock of
precedents should be able to learn a great deal by seeing what others have found
persuasive. Investigation of analogies is hardly the best way to do policy science
or to investigate issues of principle.'® But it may contribute to that process.

Third, the resort to decided cases, as analogies, helps judges to avoid hubris.
A judge who respects what others have done is less likely to overstep, by invoking
theories that are confused, idiosyncratic, highly divisive, or sectarian.

Fourth, analogical reasoning, if based on precedent, promotes the important
interests in fostering planning, maintaining predictability, and protecting expec-
tations. If past rulings are entitled to respect, they allow people to believe that the
law is a certain way, and that they may act safely on that belief. A commitment to
following precedent, and to reasoning analogically, enables those expectations to
be vindicated and in that sense too it is associated with the rule of law. We might
distinguish here between the interest in liberty, which entails predictability in law
and hence the capacity to plan, and the interest in protecting against unfairness,
which occurs when government ignores people’s reliance on previous decisions.
Both interests argue for respecting precedent.

Fifth, and relatedly, analogical thinking saves a great deal of time. If judges
had to start from scratch in each case, the legal system would be overwhelmed.
This might well be so even if the legal system consisted of a single judge. The
project of putting one’s own convictions into genuine order is (to say the least)
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time-consuming, and ordinary people often do well to think of their own past
practices as precedents. This is all the more certainly true for a legal system con-
sisting of thousands of people operating in a decentralized but mostly hierarchi-
cal judiciary. Following precedent enables judges to avoid recreating the law from
the ground up, and thus ensures that people of limited time and capacities can
take much for granted.

Finally—to return to our main theme—precedents and analogies facilitate the
emergence of agreement among people who diverge on most or many matters.
Judges A, B, and C may disagree on a great deal. They may start from significantly
different premises. But to say the least, it is helpful if judge A can invoke certain
fixed points for everyone’s analysis, so that judges B and C can join the discussion
from shared premises. Perhaps judge B can invoke some fixed points that argue in
a surprising direction. We cannot exclude the possibility that ultimately the judi-
cial disagreements cannot be bridged. But with analogies, at least they can begin
to talk.

ANALOGIES IN LAW: COMMON, CONSTITUTIONAL, STATUTORY

The Common Law

Common law judges decide particular controversies by exploring how previ-
ous cases have been resolved. They rely on precedents. They look for relevant
similarities and relevant differences. In the end, they will produce a rule or a
standard, or perhaps a series of rules and standards. But many rules are not
given in advance of encounters with particulars; they are generated through
close encounters with the details of cases. Moreover, what emerges from the
cases is not rigid, for it is subject to revision at the moment of application, at
least when the court encounters a case that seems to have new or unanticipated
characteristics.

Consider, for example, developments with respect to the idea of the “contract
at will” In the late nineteenth century, American courts decided that the gen-
eral rule was that unless the contract specified otherwise, an employer could ter-
minate an employee at his discretion. This idea looked and operated very much
like a simple rule. In later cases, judges slightly qualified this rule, saying that an
employer could not fire an employee for failure to commit a crime on the employ-
er’s behalf.! The new rule (and it seemed to be a rule) was that an employer could
not use his authority over an employee so as to encourage criminal behavior.
This notion was extended by analogy, so as to forbid an employer from firing an
employee for filing a workers’ compensation claim.?® The extension needed to be
supported by a principle, and at this stage, the governing law—a standard rather
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than a rule—was that an employer could not discharge an employee in viola-
tion of clear legislative policy. But later cases extended the analogies still further,
to cases in which an employee was fired for disclosing the employer’s criminal
behavior in the workplace and for failing to submit to sexual harassment by the
employer.?!

As a result, the content of the “at will” rule is now unclear in many jurisdic-
tions, with an uncertain boundary between cases marking the divide between
permissible and impermissible discharges. The idea that an employer cannot dis-
charge an employee in violation of legislative policy is a pretty good description
of the law in many states, but it is ambiguous, and analogical thinking has to be
used to give it content. Here we have a characteristic example of the common law
method at work.

The fact that the common law is developed by analogy does not mean that
the common law is without rules. Far from it. The common law is pervaded
by rules, no less than in a civil law system. Many common law cases can be
decided just by applying those rules. And many common law rules are fol-
lowed even if a return to first principles, or to the justifications for the rules
developed by common law courts, would call for significant refashioning of
the rules. Common law judges know that there is a large social interest in cer-
tainty and in protection of expectations. Thus if we look at the law of tort,
contract, and property, we will find a wide range of so-called principles that
really serve as rules.

Nonetheless, many common law courts do perceive themselves as authorized
to change a governing rule, or to reconceive and narrow that rule, when the par-
ticulars of the case so require. Some common law judges believe that it is appro-
priate to treat the “rules” of the common law as rules of thumb, subject to fairly
easy displacement when the circumstances of the new case so indicate. Hence,
for example, some judges believe it very much in their domain to shift the “at will”
rule when it fails to make sense; in the United States, some courts have veered
in the direction of creating a new rule to the effect that an employer may not
fire an employee without good cause. Other common law judges believe that the
rule-of-law virtues, including the need for stability, predictability, and protection
of expectations, mean that changes should come rarely and only on a compel-
ling demonstration of need. Hence some judges resist change or recasting of the
“at will” rule not because they think that it is a good rule, but on institutional
grounds.

The point here is thus twofold. Much of the common law consists of rules,
and some of those rules are wide, even if the governing law has emerged through
analogies and encounters with particulars. But important aspects of the com-
mon law are not rulelike in practice because some judges believe it appropriate
to refine the law by elaborating and evaluating the justifications for the rules, and
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their applicability to the particular case, in the context of resolving controversies.
Here analogical reasoning often plays a central role.

Some people think that the common law (especially of the nineteenth cen-
tury) reflects a general commitment to economic efficiency or instead to some
general conception of liberty or autonomy.** But it is important to be careful
here. Undoubtedly the common law is not very inefficient from the economic
point of view. Any system that respects private property and freedom of contract
is likely to be pretty good on efficiency grounds. To the extent that the common
law generally respects freedom of contract, private property, and private ordering,
it has many virtues from the standpoint of efficiency. Common law judgments
also reflect intelligible understandings of liberty. Some familiar understandings
of liberty, allowing people to do as they choose so long as others are not at risk,
overlap a great deal with some familiar understandings of economic efficiency.
The common law does not exactly reflect John Stuart Mill's Harm Principle, but
it does fit pretty well with it.

But it is not easy to show that a general value such as efficiency or liberty was
the goal of common law courts, or to insist that specific common law decisions
can be deduced from either general value. The idea of economic efficiency does
not uniquely determine outcomes in all common law cases, certainly if we take
account of the informational limits of the legal system, which make it hard for
judges to know which outcome would be more efficient. Sometimes two or
more outcomes are plausibly consistent with efliciency. And some common law
doctrines seem disfavored from the standpoint of efficiency and to have been
adopted for some reason independent of efficiency. Consider, for example, the
generally held view that a rule of strict liability, accompanied by a contributory
negligence defense, is more efficient than the old common law rule of negligence
for torts.

The same doubts can be raised about the idea that liberty or autonomy
explains common law cases. Sure, common law systems generally recognize and
respect liberty. But is liberty promoted by a rule of strict liability, or instead by
a negligence regime? The common law reflects a complex set of judgments not
uniquely derivable from a unitary value, but embodying instead a wide range of
decisions based on mid-level principles, some of which do not cohere well with
one another. This is the kind of outcome more reasonably to be expected from a
heterogeneous group of judges, ill-equipped to think about first principles, and
working in a more or less ad hoc way from particular situations.

The Constitution

Analogical reasoning is crucial in constitutional cases. Indeed, American consti-
tutional law is often constructed from analogies—not from text or history, not
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from moral theory, and not from existing social consensus. Constitutional law is
often a form of casuistry. This is a controversial claim, and so it is worthwhile to
spend time defending it here. (We'll return to the subject in Chapter 9.)

In American constitutional law, it is often suggested that the foundations of
decision are text, structure, and history. The suggestion is not exactly wrong,
but it is too simple, even a conceit.** Often text, structure, and history produce
gaps, ambiguities, or otherwise insoluble interpretive difficulties. Begin with
text. High-level phrases such as “equal protection” must be specified in order to
be usable. Does that idea doom affirmative action programs? Discrimination on
the basis of sex or sexual orientation? Does “freedom of speech” include libel,
commercial speech, or sexually explicit fiction on the Internet? Application of a
general text to particular problems, many of which were quite unanticipated, will
predictably yield uncertainty.

Investigation of structure leaves gaps as well. From the fact that the Constitution
presupposes a federal structure, what follows, specifically, for the right to travel
from one state to another? Any specific answer is likely to depend on something
other than the structure itself.

Some judges, including Antonin Scalia and Clarence Thomas, have embraced
“originalism,” which means that constitutional texts should be interpreted to
mean what they were originally understood to mean. On this view, judges must
follow the original understanding. Most judges reject originalism, but let us
notice a few puzzles. The first is whether the original meaning of the Constitution
was that judges should follow the original meaning. If not, originalism is self-
defeating. Perhaps those who ratified the Constitution sought to entrench a gen-
eral principle whose content was to change over time.

Perhaps not. Even so, history reveals diverse judgments from the founding
generation. These judgments can be described at different levels of generality,
and the question, putting history to one side, is what is the level of generality that
we should select? Do we describe the equal protection clause as an effort to prevent
discrimination against the newly freed slaves? Against the newly freed slaves and
other groups defined in terms of race and ethnicity? Against whites too? Against
women, noncitizens, or the handicapped? Surely courts should attend to history
and try to get a sense of the problem at which the constitutional provision is
aimed. But it is not clear that they should take the original understanding to be
decisive. Perhaps our constitutional order works better, and is better, if they do
not. (See Chapter 8 for more details.)

In practice, most hard constitutional cases, and many easy ones, turn on some-
thing other than text, structure, and history. People who accept this point some-
times suggest that constitutional law then becomes politics or philosophy, as
large-scale moral or political claims solve constitutional questions. Justice Scalia
embraced originalism in part for that reason. He feared that if judges are not
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originalists, anything goes. But this is doubtful, especially for a court consisting
of people who are uncertain about or who disagree on first principles. As we have
seen, judges try to avoid the largest and most disputable claims. This is a central
aspect of the practice of constitutional adjudication.

Consider, for example, how American judges have approached the question of
whether a ban on flag-burning violates the constitutional protection against laws
abridging the freedom of speech. The constitutional text does not say whether
flag-burning falls within “the freedom of speech” or whether laws preventing flag-
burning “abridge” any such freedom. The history behind the provision may or
may be not helpful, and the Supreme Court did not spend a lot of time with it.
Even if the history turns out to be helpful, we need to make some judgments
about the transplantation of the framers’ commitments to a distinctive problem
faced in a new and different era. This is so even if the framers did not specifically
intend to ban laws criminalizing flag-burning. Many particular historical judg-
ments are no longer taken as binding; consider the view, no longer decisive today,
that racial segregation and sex discrimination are unproblematic. (True, original-
ists would make the original understanding binding, and so would accept racial
segregation and sex discrimination if the original understanding called for those
conclusions. But almost no judges go there.)

In coming to terms with bans on flag-burning, moral and political arguments
can certainly help. In some form, they might be indispensable. But if any such
argument is very abstract, it may produce confusion or stalemate, and it may not
be productive among heterogeneous judges who are not philosophers and who
disagree on a great deal. Many judges will find high-level argument on the free
speech principle—about liberty, democracy, utility—too abstract and confusing
to be helpful. Others will disagree on the governing values. Judgments become
far more tractable if constitutional interpreters try to proceed, as they do in fact,
through analogies. There is general agreement—indeed there is a Supreme Court
decision**—that draftcard burning is not protected by the constitution, if gov-
ernment is trying not to suppress messages but instead to make sure that people
do not lose their draftcards. Is a ban on flag-burning similar or different? This is a
start of an inquiry into a large number of analogies, some involving decided cases,
others involving hypothetical examples.

This is also how actual judges proceed. And in ruling that government could
not ban flag-burning,* the Supreme Court developed a principle to the effect
that the government may not punish speech, including symbolic speech, because
it dislikes the point of view that it expresses (“viewpoint discrimination”). That
principle in turn emerged and was elaborated through analogical reasoning,
though it could have been announced in advance. This is just one example, and
it would be easy to find hundreds of them. The American constitutional tradi-
tion is largely a common law tradition.” It has more in common with English
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constitutionalism and with Anglo-American common law than is generally
appreciated.

This understanding of American constitutionalism raises a serious question
of democratic legitimacy. Often the legitimacy of a constitution, and of constitu-
tional law, is traced to the fact that the founding document reflects the considered
judgments of the people as a whole. Originalists certainly think so. On this view,
judicial review—the extraordinary process involving potential judicial invalida-
tion of measures having a democratic pedigree—is justified by the fact that judi-
cial decisions are a product of the people’s will, indeed a deeper and more reliable
product than ordinary legislative judgments. Those ordinary judgments come
from mere representatives, who are not the people themselves. Constitutional
law thus presupposes that the authority of the people is superior to that of their
agents.

Of course this widely shared understanding is in some ways a charade,
because judicial decisions are often not realistically traceable to the people’s will,
because the judgments reflected in constitutions can be very old, and because
those judgments need not reflect real or full popular convictions; consider the
fact that women and slaves were not involved in the ratification of the original
Constitution. But most theories of judicial review do attempt to connect the
Court’s constitutional judgments to constitutional text and history. The absence
of some plausible connection would be extremely disturbing to nearly everyone
concerned with constitutional legitimacy. If we do not connect judicial review
to past decisions of the public, on what authority do courts invalidate statutes?

The process of precedent-following, and working carefully from analogies, dis-
ciplines judicial discretion and also makes it plausible to say that there has been
public acceptance of, acquiescence in, or at least nonrejection of constitutional
decisions from the Court. What disciplines judicial judgments, and part of what
legitimates them, is the need, perceived by judges as well as by everyone else, to
square current judicial decisions with previous judicial decisions that have sur-
vived the test of time. When a court concludes that a ban on flag-burning violates
the constitutional protection of free speech, it may of course seek to connect its
conclusion with constitutional text and history and also with an appealing con-
ception of the free speech principle. But much of the apparatus behind the con-
clusion is not text or history, and not even general principle, but previous judicial
decisions—ruling some approaches off limits, placing others on the table, and in
any case establishing paths along which reasoning must go.

This is hardly a full solution to the problem of judicial legitimacy. The public’s
failure to overturn Supreme Court decisions does not show approval of those
decisions. But it is important that in constitutional cases, judges rely on defining
constitutional moments or defining constitutional precedents—the Civil War,
the New Deal, the civil rights movement, and Brown v. Board of Education—that
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have a high degree of popular approval and that operate as fixed points for inquiry,
whatever the judges think of them as a matter of political theory. Of course defin-
ing moments and defining precedents do not speak for themselves, and judg-
ments about their meanings may have creative dimensions.

Probably the best answer to the problem of legitimacy lies less in the origins of
judicial review than in its consequences. The concept of legitimacy is potentially a
trap; it forces us to ask questions that point us in the wrong direction. For courts,
and for any institution, a central issue is whether an exercise of authority increases
or decreases human welfare. For that reason, I think that the “on what authority”
question is a recipe for confusion. To be sure, we should not understand the idea
of human welfare in narrowly material terms. The capacity for self-government is
a safeguard against bad consequences for human welfare, and in addition to being
an instrument, it can also be seen as an aspect of human welfare. To the extent
that courts contribute to a well-functioning democratic regime, their powers are
sufficiently legitimate, at least if courts conform to the rule of law, are able to
obtain general public support, offer good reasons, and allow their judgments to
grow in some sense out of public aspirations laid down in other arenas. (And in
my view, it might be enough to end the preceding sentence with a period after the
words “sufficiently legitimate.”)

These claims do not mean that any particular ruling, and any particular court,
is legitimate. Observers, and those within the legal system, are always entitled to
attack particular rulings and particular courts, and even practices that extend over
time. But we should be very careful with the idea of legitimacy. Judicial decisions
in constitutional law do not become legitimate because and when they speak for
the general public understanding in 1791—and they do not become illegitimate
because and when they do not. The question “On what authority?” deserves an
answer, but the best ones will point to the human consequences, rather than to
abstractions about propositions to which (long-dead) people supposedly have
given their consent.

Let us turn now to the role of moral judgments in constitutional law. Some peo-
ple think that constitutional law is or should be deeply philosophical, in the sense
that it should depend on deep thinking about basic principle. It is easy to under-
stand the basis of this belief. How can we decide the meaning of the word “equal,”
“liberty,” or “reasonable” without making philosophical claims? But there is a prob-
lem with this view, and the problem is connected to the fact that legal solutions
must operate in a world with distinctive limitations. Some philosophers think, for
example, that a free speech principle that places a special premium on political dis-
cussion is extremely attractive. But judges may not be able to agree on this idea, and
some degree of agreement is indispensable in light of the fact that cases have to be
decided. Perhaps too a political approach to the First Amendment would be too
readily subject to abuse in the real world. (How would judges treat novels? Poems?
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Films? Songs?) Perhaps any judgments, within human institutions, about what
counts as “the political” would be too biased and unreliable to be acceptable.

For good institutional reasons, we might adopt free speech principles of a low-
level or philosophically inadequate sort simply because that approach is the only
one we can safely administer. For example, we might broadly insist that most
forms of speech may not be regulated without a showing of a clear and present
danger, not because some abstract theory justifies that approach, but because it
is the best way of reducing the costs of decisions and the costs of errors—and
because diverse people can embrace the idea (with important exceptions—as,
for example, for conspiracy, perjury, and attempted bribery). In this way, there
may be a significant split between a philosophically convincing account on the
one hand and a legally correct approach on the other.

The example is not exotic. Suppose that we wanted to ensure that confessions
are made under circumstances in which they are truly voluntary. Suppose that we
can generate a philosophically adequate account of voluntariness, and that with
respect to that account, some confessions that come after a police statement of
the Miranda warnings are involuntary—whereas some confessions that are given
without those warnings turn out to be voluntary after all. The Miranda rules, in
short, turn out to be both overprotective and underprotective with reference to
the best understanding of voluntariness.

Do we then have a sufficient reason to abandon Miranda? Surely not. The
Miranda approach may be the best means of combining real-world administrabil-
ity, by the officials we are likely to have, with substantive reasonableness. If so, it
may be more than good enough despite its philosophical inadequacy. The phe-
nomenon of philosophically inadequate but nonetheless justified legal strategies
is a pervasive part of a well-functioning system of law.

All this suggests that deep philosophical justifications may not yield good law
because of the institutional constraints faced by participants in any legal system.
This point is connected with the role of analogies. Perhaps we would do best with
a good theory (utilitarianism?) or a good approach (originalism?). Perhaps ana-
logical thinking will not produce an adequate understanding of any area of law.
Even if this is so, analogical reasoning is admirably well-adapted to some of the
institutional characteristics of courts. We can see why this way of proceeding has
such appeal among participants in law (and among ordinary people approaching
moral questions as well).

Analogy within Statutes and Rules

I have dealt thus far with the role of analogies in common law and consti-
tutional cases. But in cases to be decided under statutory rules, courts also
engage, at least some of the time, in a form of analogical reasoning.”” This is a
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counterintuitive claim. Interpretation of rules is often said to be at an opposite
pole from analogical reasoning. Of course common law courts engage in ana-
logical thinking when dealing with precedents, but—it is often said—judges
do nothing of the kind when they deal with statutes. The opposition is far
too simple. Sometimes interpretation of rules involves analogy too.?® In this
way we can vindicate Justice Holmes’s striking suggestion that rules should be
interpreted through examination of “the picture” that the words “evoke in the
common mind.”*

Some intriguing work in cognitive science and psychology supports Holmes’s
view. Because of how human beings think, rules and categories are defined by
reference to characteristic instances. Suppose, for example, that we are investigat-
ing a single class of things—birds, vehicles, nations, works of art, or mammals.
How do we know whether members of any such class are alike or different? It
turns out that people have a mental picture of a model or typical example of the
category, and they reason analogically, asking whether a member of the class is
“like” or “unlike” that typical example. Thus people tend to think that a canary is
more “bird” than a penguin, even though both are birds; a truck is more “vehicle”

than an elevator; an apple is more “fruit” than a coconut.*

Experiments show
“the robust psychological reality of the typicality of a single exemplar of a given
class. ... The typicality of an exemplar is then routinely measured by the distance
between the exemplar and the class as a whole.”*!

What these experiments reveal is that categories receive their human meaning
by reference to typical instances. When we are asked whether a particular thing
falls within a general category, we examine whether that thing is like or unlike
the typical or defining instances. For rules, we usually don’t have to worry over
that question. But at least in the hardest cases, very much the same is true in the
interpretation of rules.

Consider these cases:

1. A statute enacted in 1920 forbids people to “sell babies.” Last year,

Mr. and Ms. Jones hire Ms. Andrea Byatt to be a surrogate mother. Does
the contract violate the statute?3*

2. A statute makes it a crime, with a thirty-year mandatory minimum
sentence, for someone to “use a firearm in connection with a sale of
an unlawful substance.” Smith sells a firearm in return for cocaine, an
unlawful substance. Has Smith violated the statute?*

3. In 1964, Congress enacted a law forbidding any employer from
“discriminating on the basis of race.” Bennett Industries has an
affirmative action program offering preferential treatment to African-
American applicants. Does Bennett Industries discriminate on the basis
of race, in violation of the 1964 statute?**
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Here we have three cases involving the meaning of statutory terms. All three
cases were hard. All of them produced divided courts. By what method should
such cases be resolved? How were they resolved in fact? It would be especially good
to be able to decide such cases without invoking large-scale theories of the good
or the right. If to decide such cases, judges must develop a deep account of what
lies behind the ban on discrimination, the prohibition on baby selling, or the ban
on the use of guns in connection with drug transactions, things will become very
difficult very quickly. But there is a feasible alternative, and it is roughly the same
for all three cases, which should therefore be seen as variations on a single theme.

For the dissenting judge, the first case was especially easy. The statute forbids
“baby selling” Byatt sold her baby to the Jones couple. No controversial claim
is necessary in order for us to see that a baby has been sold. The statute speaks
unambiguously on the topic. We do not need analogies at all. Much less do we
need deep theories of any kind. Here is a simple case of rule-following.

But perhaps things cannot proceed so quickly. Has Byatt really sold “her”
baby? How do we know whether it was ever hers? Mr. and Ms. Jones say that
they are simply purchasing what might be called gestational services and not
a baby at all. In this way, they say, the case is quite different from one in which
a parent sells a born child who is unquestionably hers. Mr. and Ms. Jones say
that the case is not covered by the statutory language at all. To be sure, it may
seem natural to think that Byatt’s biological connection to the baby gives her
ownership rights—whether whole or partial—in the child she has brought
to term. But property rights do not come from the sky or even from nature;
property rights as we understand them have legal sources. The claim that
“x has a property right” means that x has a legal right of some sort to the inter-
est in question.

The problem for the court is that when the case arose, the legal system had
made no antecedent decision at all on the subject of ownership of the baby. The
legal system had not allocated the child to Byatt, or for that matter to Mr. and
Ms. Jones. It follows that we do not really know whether we have a sale of a baby.
Staring at the literal language of the statute—understood via the dictionary, in
context, or both—will not be enough. The use of the literal language to resolve
the case is therefore aversion of bad or dishonorable formalism: the pretense of
deciding a case by reference to legally authoritative language, when some kind
of supplemental judgment is required, as in the idea that “liberty” necessarily
includes freedom of contract. In such cases, we need an argument rather than a
language lesson.

Is it therefore necessary, as some people suppose, to ask why baby selling is
prohibited, or to develop “the best constructive account” of the prohibition, and
then to ask whether that account bans surrogacy arrangements as well?** In a way
the answer is yes; it is necessary to develop at least some understanding of why
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baby selling is banned in order to figure out how far the ban reaches. How did the
court approach the problem?

In deciding the case, the majority of the court acknowledged that the text was
not simple as applied to the situation of surrogacy. In determining its meaning,
the court asked: Is a surrogacy arrangement relevantly similar to or relevantly
different from the sale of a baby? The court therefore reasoned analogically. It
held that the surrogacy arrangement was lawful. Its argument took the following
form. There is at least a plausible difference between a surrogacy arrangement
and the sale of a born child. In the former case, the child would not exist but for
the arrangement. A ban on the sale of an existing child causes special risks for the
child and for poor parents in general, who might be put under particular pres-
sure to sell their children. The surrogacy situation is factually different on both
of these counts. The child would not exist without the arrangement and may face
lower risks from any deal, and the surrogate mother is in a quite different situa-
tion from parents who sell a born child.

In any case, the legislature that outlawed baby selling made no specific, con-
sidered judgment to ban surrogacy. The court thought that it ought not to take
the language of the statute to foreclose a voluntary arrangement for which the
legislature had made no considered judgment, at least where there is a plausible
difference between that situation and the obvious or defining cases. The court
interpreted the statute casuistically.

Does this approach take a theoretical stand? Does it offer an account of why
baby selling is banned? In a sense the answer to both questions is yes. To reason
analogically, the court had to decide whether the sale of a baby is relevantly sim-
ilar to or relevantly different from a surrogacy arrangement, and to make that
decision it had to come up with an account of why the sale of a baby is banned.
But notice the special form of the argument. There was no deep theoretical claim
about the limits of the marketplace or about the sale of human beings. The court
described the justification behind the ban at a relatively low, commonsensical
level of abstraction. Moreover, the court did not say that a surrogacy arrangement
was, in terms of basic principle, really different from a ban on baby selling. It said
only that there were differences that might be thought relevant. Much of its deci-
sion had to do with the appropriate allocation of authority between courts and
legislatures. In the court’s view, a broadly worded criminal statute should not be
applied to a controversial situation not within the contemplation of the enacting
legislature, and plausibly different from the “picture” that inspired the legislation,
unless and until there has been democratic deliberation on that question.

Despite the bow in the direction of literalism, the dissenting judges used a sim-
ilar method. They reasoned analogically and found the analogy apposite. They
said that a surrogacy arrangement poses all of the dangers presented by ordinary
baby selling. They thought that surrogacy was unlawful because it was analogous
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to what was unambiguously unlawful. They reasoned that the statutory rule
applied to the case at hand because that case was not relevantly different from the
cases to which it unambiguously applied. They too were analogizers; they simply
disagreed on the question of analogousness. (By the way, I think that the majority
was right, but that’s not the point. The point is to understand what the two sides
were disagreeing about.)

Now let us turn to the second case. In one understanding of the word “use,”
Smith has certainly “used” a firearm in connection with the sale of drugs. The gun
was part of the transaction. But there is another linguistically possible concep-
tion of the word “use,” one suggesting that if we read the law in its context, Smith
has not really violated the statute. Perhaps someone “uses” a gun, as Congress
understood the word “use,” only if he uses it as a weapon. Smith did no such
thing. Maybe the ordinary understanding of the word “use,” taken in this partic-
ular context, requires the gun to be a weapon rather than an item of barter. The
case is parallel to the surrogacy case in the sense that the ordinary understanding
of the statutory term might call for its application in the situation at hand; but it
might not, and the situation at hand was almost certainly not within the contem-
plation of those who wrote the term.

The Supreme Court held that Smith violated the statute. Despite a bow in the
direction of literalism, the Supreme Court did not really pretend that the words
of the statute were clear. Instead it reasoned partly in this way: we know that a gun
may not be used as a weapon in connection with the sale of drugs. Is the use of a
gun as an object of barter relevantly similar? The Court said that it was. It said that
Smith’s own use of a gun, as an item of barter, poses serious risks to life and limb,
since that very use puts a gun into the stream of commerce with people engaged in
unlawful activity. Even though this particular gun was used as an item of barter, it
posed exactly the same dangers as other guns and was therefore very different from
the use of mere cash. It follows that Smith must be convicted. Notice here that the
Court did generate an account of what lay behind the ban on use of guns, but the
account was quite commonsensical and low-level, and it worked by analogy.

Writing in dissent, Justice Scalia was incredulous. In part he relied on what he
took to be the ordinary meaning of the word “use.” But in part he too relied on
an argument from analogy. In his view, Smith’s conduct was different from that
contemplated by the statute. Smith did not threaten to shoot anyone. He should
therefore be treated differently from people whom Congress sought specifically
to punish. To defend this argument, Justice Scalia offered an analogy. If a gun is
used as a paperweight, it is “used,” in a sense, but no one would, or should, say
that such a use would violate the statute. Armed with that analogy, Justice Scalia
argued that the statute should not apply to Smith.

Justice Scalia’s argument precisely paralleled that in the surrogacy case: for
both, a statutory term should not be applied to a situation that reasonable people
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could think different from the defining or canonical instances of the term, at least
if there is no reason to believe that the legislature intended it to apply to that situ-
ation. Justice Scalia was also able to invoke the “rule of lenity,” which says that in
the face of ambiguity, criminal defendants get the benefit of the doubt.

Now let us go to the third case. The anti-discrimination law prohibits “discrim-
ination on the basis of race.” But is an affirmative action program “discrimination
on the basis of race”? Are the words themselves decisive, in the sense that the
literal meaning, or the words taken in context, admit of no dispute? Certainly
not. If we consult ordinary language, we will find that the word “discrimination”
can be taken to be ambiguous on the point. The word “discrimination” could
be interpreted so as to forbid any form of differentiation and hence any racial
differentiation—but it could also be interpreted to refer to distinctions based
on prejudice and hostility, in which case affirmative action programs might be
unobjectionable.

Seeing the caselike the majorityin the surrogacy dispute andlike Justice Scaliain
Smith, the majority of the Supreme Court treated the words of the civil rights stat-
ute as ambiguous in their context. Instead of relying on a “plain” text, it proceeded
roughly in the following way: we know that discrimination against members of
racial minorities is unlawful. Is discrimination against whites similar or different?
The Court said that it could be seen as relevantly different. In so saying, the Court
relied on the legislative history and context, not for an unambiguous response to
the issue at hand, but to get a sense of why the legislature thought that discrimina-
tion was wrong, and to test whether the justification for the law applied to affirm-
ative action programs. The purpose and effect of the anti-discrimination law were
to eliminate second-class citizenship for African Americans, not to perpetuate it.
The Court appeared to be arguing that the controversial issue of affirmative action
should not be resolved through the broad interpretation of an ambiguous term,
if that issue had never been squarely faced by the enacting legislature. The Court
reasoned in a casuistical way. In a sense, it worked by analogy.

The three cases are hard, and they could be analyzed in many different ways.
I believe that in each of them, the statutory barrier should have been found inap-
plicable. This is not for deeply theoretical reasons, but because of institutional
concerns: if it is reasonable to see a relevant difference between the obvious
instances covered by the statute and the case at hand, if application to the case
at hand would outlaw a voluntary social practice, and if there is good reason to
doubt that the case at hand was or would have been within the contemplation
of the enacting legislature, courts should not apply the statutory term. For this
reason the “use” case was relatively easy and Justice Scalia was right: a thirty-year
mandatory minimum sentence should not have been applied to a case that was
plausibly quite different from the applications Congress had in mind. The rule of
lenity is highly relevant.
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The surrogacy case was similar. The ban on baby selling was certainly not enacted
with surrogacy in mind, and surrogacy is plausibly different from baby selling. The
court was correct to refuse to apply a criminal prohibition in the absence of focused
legislative attention on the plausibly different case. The affirmative action case was a
bit harder because it did not involve the criminal law, but it too was rightly decided.
Congress had not really thought about affirmative action programs, and the term
“discrimination” need not include such programs, which again are quite plausibly
different in principle. The Supreme Court was correct to require focused legislative
attention before applying a barrier to a plausibly different case.

Whether or not we think these cases were rightly decided, they support a
simple point. Sometimes a statute is ambiguous. Perhaps its words are unclear
on their face, or unclear in context, or perhaps there is a question whether they
should be interpreted literally when the literal terms extend to apparently unrea-
sonable or unanticipated applications that could but need not be comprehended
by statutory language. A conventional and honorable approach to interpretation
takes the following form. The court examines what it takes to be the standard
or defining applications of the statute—the cases to which it obviously applies.
Then it asks whether the application at hand is relevantly similar or relevantly
different. To know, the court has to produce or announce a principle (back to
our step (4)). In so doing, it is engaging in a form of analogical reasoning. The
unambiguous applications of the statute serve as fixed points. The court cannot
question those applications. The applications operate very much like holdings in
decided cases or like precedents. But on the question at hand, there is no rule at
all. This is a pervasive phenomenon in the interpretation of rules. It is pervasive
not only in law, but in everyday life when the meaning of rules becomes unclear.

It is often said that courts can distinguish precedents but that they cannot dis-
tinguish statutes, and that for this reason the interpretation of statutes is quite
different from case-by-case judgments. That is usually right, but we have just seen
that this contrast is far too simple. Often courts do distinguish statutes—by say-
ing that their rationale does not apply, just as in the case of a precedent.

Thus far the discussion has involved hard cases, but we can go further. In easy
cases, analogy is at work too. When judges say that a rule does apply—that dis-
crimination against women in Ohio is impermissible under a law banning sex
discrimination—they might be taken to be saying that there is no difference
between the application at hand and the simple or defining cases. In the easy
cases of rule-application, an implicit analogical process occurs too. It happens
very quickly, even automatically. But the case is easy only because it is so obvious
that there is no difference between the application and the core or defining cases. What
counts as an easy case can of course change over time; as substantive understand-
ings shift, understandings of analogy shift as well, and hence a case that appeared
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at one point identical to the defining cases might later appear quite different
from them.

All this is not at all to say that the interpretation of rules is the same as the
interpretation of precedents. In interpreting statutes, courts might rely on the
literal meaning of the statutory term or the ordinary meaning of the term in
its context—if there is one—and stick with that meaning even if the particular
application is or seems very odd. Or courts might refer more generally to statu-
tory purpose or original meaning, without engaging in the analogical process. All
I mean to suggest is that there is an approach to statutory cases—a familiar and in
many ways an attractive one—that involves analogical argument. Analogies play
a prominent role in common law and constitutional cases, but they are occasion-
ally important in statutory cases too. In this way, the line between the common
law and statutory interpretation is less crisp than it might seem. With an under-
standing of analogy, we can thus help vindicate the old notion that legal reason-
ing is all of a piece, and that it has distinctive and identifiable features.

ANALOGY AND INCOMPLETELY THEORIZED AGREEMENTS

In this section, I defend analogical reasoning against certain alternatives and
complaints. At this stage I will not compare the use of analogies with the use of
rules laid down in advance. It should be clear that rules have many advantages
over case-by-case judgments unaccompanied by rules. This will emerge from
Chapter S; for the moment I put the point to one side.

ANALOGY AND LEGAL REALISM

On a view associated with legal realism, reasoning by analogy suffers from a
fatal defect: it is utterly indeterminate in the absence of some kind of principle.
Without agreement on a principle, analogical reasoning cannot even get started.
According to this account, we can reason analogically only if we already agree on
certain fundamental questions. Otherwise people will simply differ, and there
will be no way to reason through their differences. If so, reasoning by analogy
merely uncovers agreement where it already existed. Very little can be said on
behalf of something so unambitious as that.

It is true that a claim of relevant similarity requires a judgment of principle.
We have seen that any two cases are alike and different, and both in innumerable
ways. How can we evaluate bans on same-sex marriages, or bans on polygamous
marriages, simply by emphasizing that we disapprove of bans on racial intermar-
riage? Of course we need a principle. If someone thinks that the government can
punish political speech whenever that speech poses any risk of any degree to the
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government, it will be hard to reason with him, through analogies, to a sensible
system of free expression.>® (Note, however, that it may be possible to undermine
this very position with analogies.) In this sense it is right to think that reasoning
by analogy depends on a degree of commonality among participants in the dis-
cussion. If people have little or nothing in common, they may be unable to talk.

We might ask, however, whether this really amounts to an objection at all. The
requirement of a principle is a feature, not a bug. The key point is that we may
not know what the principle is until we have started to think about analogies.
Often the principle does not predate analogical reasoning. It emerges from it.
Reasoning by analogy helps participants in law to decide on the principles that
they are prepared to endorse.

In coming to terms with the purported objection, we need to distinguish
between analogical reasoning in law and analogical reasoning elsewhere. In law,
there are greater constraints on the process. Existing legal holdings sometimes
provide the necessary restrictions and the requisite commonality. People who
disagree with those holdings usually agree that they must be respected; the prin-
ciple of stare decisis so requires. Hence people who could not use analogies to
reach closure in politics or morality can often do so in law.

Analogies may well be less helpful in politics or morality simply because of the
possible absence of precedents that can help generate an incompletely theorized
agreement on particular outcomes. Sometimes analogical thinking works, but
sometimes it doesn’t. The differences lead to two important conclusions. First,
the method of analogy may indeed be less determinate outside of law. Second,
there can be a real difference between the legally correct outcome and the mor-
ally correct outcome. The difference lies in the fact that analogies will operate as
entirely “fixed points” in legal reasoning, whereas many of these are revisable in
morality. Consider, for example, the fact that lawyers must take Roe v. Wade as
authoritative so long as it stands, even if they think the decision abhorrent from
a moral point of view. If Roe is authoritative, it disciplines discussion of certain
topics—the right to withdraw medical equipment, the right to use contracep-
tives, the right to euthanasia—and the discipline would be removed if the abor-
tion issue itself were up for moral judgment.

Even outside of law, however, the objection from indeterminacy is not entirely
persuasive. Apparently diverse people may have sufficient commonality, on
fundamental matters, to permit considerable progress. They may agree, or be
prepared to agree, on numerous principles. When there appears be little com-
monality, a good deal of movement can occur through simultaneous engagement
with what various participants in the discussion say and think—engagement
that includes analogies and narratives about diverse experiences or history, per-
sonal and otherwise, as well as more conventional “reasons.” (Note that the case
method operates in part through narratives.) Much of moral discussion involves
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this form of casuistry, in which people test their provisional judgment by refer-
ence to a range of actual or hypothetical cases. We have no reason to disparage
the process in advance.

In order to provide relevant information and to counteract parochialism and
bias, it is important to ensure that people with different perspectives and experi-
ences are permitted to participate. It is equally important to ensure that judges
are alert to the range of possible low-level principles, and that they attempt to
compare those principles against one another. But through some such route peo-
ple who initially disagree so strongly as to make conversation seem difficult can
sometimes be brought together, at least to the point where analogical reasoning
can start and help. Nearly everyone has had this experience.

In any case we cannot know that the optimistic view is false until we try to
talk. And here the very concreteness of analogical reasoning is a large advantage.
When there are major differences in starting points, people can often think far
better about particular problems than about large-scale approaches to the world.
None of this means that people will always be able to reach closure. Sometimes
they really do disagree. But analogical reasoning can at least help to discover
exactly where they do and exactly why.

We should note also that it does not follow, from the mere fact of disagree-
ment, that there are not correct answers to disputed questions in law or ethics,
any more than in science. The fact that people disagree does not mean that no
one is right. Nor does it follow, from the fact that legal categories are after all our
categories and potentially revisable by us, that everything is up for grabs or that
we are in some sort of abyss. It is true that human beings, including lawyers, see
things through interpretive frameworks created by human beings. But this need
not entail any form of skepticism or relativism. It would do so only if the only
possible knowledge were external or transcendental, and there is no reason to
think that. Indeed, people who think that the absence of external or transcen-
dental foundations leads to relativism or skepticism often have a great deal in
common with their purported transcendentalist adversaries. They have the same
odd conception about what correct answers must be to count as such. The prom-
inence of analogical reasoning offers no reason for relativism or skepticism in law.

REALISM AND JUDICIAL PSYCHOLOGY

At this point a legal realist might raise the stakes. If we are really interested in
describing legal reasoning, we have to recognize that judges are often motivated
by their own political judgments about how they want a case to come out. On this
view, the picture of analogy and incompletely theorized agreement is hopelessly
sanitized—inconsistent with the true psychology of judging. For many judges,
so-called legal reasoning really reflects a process in which politically preferred
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solutions are sought and reached except to the extent that they are “blocked” by
authoritative legal materials. Judges may write as if they are analogizers, but the
analogies are often boilerplate disguising a political judgment, rather than a help-
ful guide to judicial reasoning. In any event not all judges are the same; there are
many different methods at work in cases. Thus the picture is not only sanitized
but far too uniform.

There is some truth in these claims. Certainly judicial practice varies. What
I have offered here is a general picture that does not fit all judges. Some judges
do not favor theoretical modesty, and some judges are not analogizers. They may
like top-down theories; they might want to investigate consequences (and so pre-
fer to get empirical, and in a hurry). No one should deny that judges often have
strong initial reactions to cases, and those reactions can be based on what are,
broadly speaking, political grounds. If we are seeking an account of the psychol-
ogy of judging, analogy and incompletely theorized agreement are only part of
the picture. How much a part depends on the particular judge.

But the realist view is easy to overstate. The judge’s “political” preference is not
a brute fact. It has sources. It is a product of judgments, and those judgments are
in turn a product, at least in part, of the legal culture, including the system of prec-
edent, incompletely theorized agreement, and analogy. If judges do not “want” to
say that mothers and sons have a right to marry one another, or do not “want” to
ban certain forms of surveillance by the government, it is partly because of their
judgments about appropriate analogies and about the proper role of courts in a
democracy. And if the account offered here seems to underplay the role of polit-
ical judgments in law, we should say once again that claims of analogousness are
a product of those very judgments, disciplined as they are by authoritative legal
materials.

In any case there is a difference between the psychology of judging—the inter-
nal process that leads to decisions—and the process of public justification in law.
The effort to describe legal reasoning is not an attempt at uncovering judicial
psychology—a task for biographers—but instead an attempt, with inevitable
evaluative features, to capture how lawyers and judges offer public justifications.

ANALOGY AND HERCULES

I have discussed Ronald Dworkin’s use of the Hercules metaphor, and I have tried
to show why incompletely theorized agreements have distinctive advantages. For
present purposes, it is important to say that analogies may have virtues as com-
pared with the search for what Dworkin calls “integrity”—or most modestly, that
analogical thinking can be seen as a way to undertake that search. Sometimes a
conceptual ascent is required. On occasion, analogical thinking is the beginning
of a pretty ambitious process.
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But as we have seen, analogical thinking is singularly well-adapted to the insti-
tutional limits of the legal system. It allows flexibility over time, and it helps
diverse people to live peaceably with one another. For judges, at least, the search
for integrity is too difficult to complete, and it is also inconsistent with the moral-
ity of judging in a pluralistic society. Analogical reasoning might therefore be
defended on the ground that the appropriate approaches to certain areas of law
call for principled consistency with respect to individual cases and low-level
principles.

TOP DOWN, BOTTOM UP

Analogy, Bentham, and Burke

A separate challenge, traceable to Jeremy Bentham, is that the method of anal-
ogy is hopelessly unreliable—insufficiently scientific, unduly tied to existing
intuitions, and partly for these reasons static or celebratory of existing social
practice.”” On this view, analogical reasoning works too modestly from existing
holdings and convictions, to which it is unduly attached. It needs to be replaced
by something like a general theory—in short, by something like science. For the
critics, analogizers are extreme or fanatical Burkeans, and their approach suffers
from all the flaws said to be associated with Edmund Burke’s celebration of the
English common law. It is too insistently backward-looking, too skeptical of the-
ory, too lacking in criteria by which to assess legal practices critically. It’s a mess.
To be fair, let’s allow Burke to speak for himself:*

And first of all, the science of jurisprudence, the pride of the human intel-
lect, which, with all its defects, redundancies, and errors, is the collected
reason of the ages, combining the principles of original justice with the infi-
nite variety of human concerns, as a heap of old exploded errors, would
no longer be studied. Personal self-sufficiency and arrogance (the certain
attendants upon all those who have never experienced a wisdom greater
than their own) would usurp the tribunal.

Burke can be seen to be arguing that the process of analogical reasoning, attend-
ing to “the infinite variety of human concerns,” has major advantages over the
use of any theory, which would not be founded on experience, and which
would reflect some kind of arrogance. In a Burkean vein, Chief Justice John
Roberts said, “Itend to look at the cases from the bottom up rather than the top
down. . .. In terms of the application of the law, you begin, obviously, with the
precedents before you.”” We can easily see Roberts as a kind of Burkean mini-
malist, avoiding large-scale theories in favor of analogical reasoning. From the
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Benthamite point of view, that is disturbing and even appalling. Why not develop
and use the right theory?

The general objection includes several different claims, and it seems simul-
taneously convincing and a bit mysterious. Begin with the claim of exces-
sive conservatism. True, analogical reasoning cannot work without criteria.
One more time: in the absence of principles, it cannot get off the ground.
But whether analogical reasoning calls for the continuation of existing prac-
tice turns on the principles, convictions, or holdings from which analogical
reasoning takes place. Without identifying those principles, convictions,
or holdings, we cannot say whether existing practices will be celebrated or
instead abandoned. The process of testing initial judgments by reference to
analogies can produce continuation of current practices (and that might be a
good idea), or instead sharp criticism of many social practices and, eventually,
can yield reform (and that too might be a good idea). Legal holdings that are
critical of some social practices can turn out, through analogy, to be critical of
other practices as well.

In the abstract, it is far from clear whether analogical reasoning is conserva-
tive or not. In numerous cases, it has produced large-scale change. Brown v. Board
of Education invalidated racial segregation in education. By analogy to Brown,
American courts invalidated racial segregation elsewhere too. Even more than
that, they reformed prisons and mental institutions; struck down many racial
classifications, including affirmative action programs; invalidated sex discrim-
ination; and prevented states from discriminating on the basis of alienage and
legitimacy. The requirement that states must recognize same-sex marriage can
easily be seen as an outgrowth of Brown. The analogical process has hardly run
its course. Whether analogical reasoning is conservative or not depends not on
the fact that it is analogical, but on the nature of the principles brought to bear on
disputed cases.”

On the other hand, analogical reasoning does start from existing convictions
or holdings, and judgments of sameness or difference receive their content from
current thinking. In this way, analogical reasoning can have a backward-looking,
conservative, and potentially incremental character. Whether this is a bad thing
for courts depends on the virtues and vices of different institutions of govern-
ment, on the society in question, and on the weight to be accorded to stability.
But insofar as analogical reasoning takes current legal materials as the basis for
reasoning, it might indeed be an obstacle to justified change through law. Thus
Jonathan Swift’s Gulliver comments:

It is a maxim among ... lawyers that whatever hath been done before may
legally be done again; and therefore they take special care to record all the
decisions formerly made against common justice and the general reason of
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mankind. These, under the name of precedents, they produce as authorities
to justify the most inequitous opinions; and the judges never fail to direct
accordingly.*!

The most important lesson to draw from this objection is that a full theory of legal
reasoning should make it possible to say which holdings are wrong, and which
holdings should be overruled because they are wrong. Analogical reasoning, at
least as thus far described, is unhelpful here. It might therefore be said that efforts
to reason from analogies are stuck in existing holdings or convictions, which are
sometimes a morass, and that such efforts are for this reason severely deficient
in comparison to forms of reasoning that provide better resources for critical
evaluation. This is not at all a complaint about excessive conservatism. It is more
Benthamite in spirit. It is an argument for some kind of theory, such as utilitarian-
ism, from which we can ground our judgments. In short, we need a foundation,
not a bunch of conclusions accompanied by unambitious, low-level justifications.

There is truth in this complaint. As I have noted, analogical reasoning is
especially unlikely to help us in figuring out the consequences of legal rules,
and knowledge of consequences is crucial. We would not want administrative
agencies—the Environmental Protection Agency, the Occupational Safety and
Health Administration, the Food and Drug Administration—to make their judg-
ments by analogy. Thank goodness, they do not do that. They do much better to
investigate consequences, above all by assessing costs and benefits. They ask: How
many lives would a regulation save? How many illnesses would it prevent? What
would be its costs? Cost-benefit analysis, rather than analogical thinking, is the
best way for agencies to decide what kinds of regulations make sense.* It would
be preposterous to say that rules governing air pollution, water pollution, and sil-
ica in the workplace should be made by analogical reasoning.

For courts, cost-benefit analysis can also be an excellent idea, and occasionally,
it has a significant role. But judges may lack the tools to quantify costs or benefits,
and reasoning by analogy has significant virtues, because it helps to clarify and
improve thinking. Reference to other cases can show us that our initial intuitions
are unreliable and inconsistent with what we actually think. Much of legal edu-
cation, and much of lawyering, consists in the testing of initial judgments by ref-
erence to other cases, and sometimes it can be shown that those judgments must
yield. If those judgments are reflected in judicial holdings, then it is necessary for
courts to decide whether to overrule them. Of course every legal system must
make many decisions on how to weigh the interest in stability against the interest
in getting things right (with the acknowledgment that what is now thought to be
right might not in fact be right).

Nothing in these remarks suggests that analogical reasoning is superior to a
general theory. If we have the right theory and if we can apply it, we should do
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so. In antitrust law, judges have generally converged on the view that the goal is
to promote consumer welfare, defined in economic terms, and that view allows
judges to use economic analysis across a wide terrain, with reduced emphasis on
analogical thinking. That is a terrific development, and it might be replicated in
other areas. But we have seen that in many areas of the law, use of a general theory
might not be feasible or desirable. When it is not, we will usually benefit from
thinking analogically.

To be sure, many people do seek to replace legal reasoning with highly general
non- or extralegal approaches, especially those that apply a broad theory “top
down” to particular legal disputes. The advantage of economic analysis of law is
that it casts a critical light on ordinary intuitions, showing that they are too crude
to be a basis for law. Intuitions about the effects of legal rules may be completely
wrong; a significant increase in the minimum wage, for example, could increase
unemployment, and in that sense hurt many of the people one is trying to help. In
a sharp restatement of Bentham’s attack on the common law, economic analysts
sometimes claim that traditional legal reasoning is not reasoning at all, but instead
an encrusted system of disorganized and perhaps barely processed intuitions.

Judge Richard Posner uses ideas of this kind against analogical reasoning. In
his view, we cannot really reason from one particular to another. Instead we need
to give an account of the policy that underlies the first particular. Once we are
doing this, we are engaged in “policy science.” “One can call this reasoning by
analogy if one likes but what is really involved is querying (or quarrying) the ear-
lier case for policies that may be applicable to the later one and then deciding the
later one by reference to those policies.”* In Benthamite fashion, Judge Posner’s
complaint is that if we are going to do policy science, we should really do it, rather
than investigate prior cases, which “often constitute an impoverished repository
of fact and policy for the decision of the present one.” In his view, analogical rea-
soning is pervasively formalistic, that is, it treats law as a self-contained system,
when legal decisions should be based on an investigation of what really matters,
on which policy analysts would be far more helpful.

Judge Posner is right to insist that insofar as we are doing policy analysis, past
legal decisions are at best a start. But as it occurs in courts, law is not always or
only policy analysis, for which judges are imperfectly equipped; and we should
not undervalue the process of ordering judgments about legal problems by see-
ing if one’s judgment in the case at hand can be squared with judicial or hypo-
thetical judgments in other cases. This process is especially well-adapted for the
context of adjudication, in which current judges seek to produce consistency and
equal treatment, to save their own time and resources, to protect expectations
and reliance, and to avoid hubris and sectarianism.

From these points we can offer a general conclusion. Analogical reasoning lies
at the heart of legal thinking, and for good reasons. It is admirably well-suited to
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the particular roles in which lawyers and judges find themselves—to a system in
which heterogeneous people must reach closure despite their limitations of time
and capacity, and despite their disagreements on fundamental issues. There is
nothing static to the analogical process; it leaves room for flexibility and indeed
for an enormous amount of creativity.

Much creativity in law comes from the ability to see novel analogies. Precedents
are often like poems or novels, in the sense that they come to have entirely fresh
and unexpected meanings. And no matter how sophisticated a legal culture
becomes, and no matter how committed it is to the rule of law, it is likely to make
a large space for analogical thinking. The persistence of analogical thinking in
day-to-day life is thus mirrored in law.






4

Trimming

Lord Halifax was the original trimmer. He defended trimming in the following
1

way':
Why, after we have played the foole with throwing Whig and Tory at one
another, as boys do snowballs, doe we grow angry at a new name, which by
its true signification might do as much to put us into our witts, as the others
have been to put us out of them? The Innocent Word Trimmer signifieth
no more than this, that if men are together in a Boat, and one part of the
Company would weigh it down on one side, another would make it lean
as much to the contrary, it happneth there is a third Opinion, of those who
conceave it would do as well, if the Boat went even, without endangering
the Passengers . .. [T]rue Vertue hath ever been thought a Trimmer, and to
have its dwelling in the middle, between the two extreams.

Notwithstanding Halifax’s understanding of virtue, the idea of trimming has
become a pejorative. Consider these words, meant to describe Dante’s “neutrals,”

or “trimmers”:”

These innumerable seekers of safety first, and last, who take no risk either
of suffering in a good cause or of scandal in a bad one, are here manifestly,
nakedly, that which they were in life, the waste and rubble of the universe, of
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no account to the world, unfit for Heaven, and barely admitted to hell. They
have no need to die, for they “never were alive.” They follow still, as they always
done, a meaningless, shifting banner that never stands for anything because it
never stands at all, a cause which is no cause but the changing magnet of the
day. Their pains are paltry and their tears and blood mere food for worms.

The tears and blood of trimming may or may not be “mere food for worms,” but
no one marches proudly under the trimmers’ banner. No one feels delighted or
honored to be called a trimmer. A presidential candidate is not likely to try to
attract votes by saying that he loves to trim, and a Supreme Court nominee will
not announce, in his confirmation hearing, that she is a trimmer. But in this chap-
ter, I shall attempt to show that in law, there are powerful arguments on behalf of
trimming, and that trimming has a central place. Many judges are trimmers, and
lawyers often like to trim. We will also see that trimming is a method for mediat-
ing political conflict, and that it is a cousin, and also a competitor, to minimalism.
Trimmers may well produce results that are fully theorized. Incomplete theoriza-
tion is not their game.

Sometimes trimming is a sensible rule of thumb, helping us to identify what is
best. Sometimes trimming is a reasonable effort to identify and to preserve the
best arguments and the deepest convictions on all sides. Sometimes trimming
helps to reduce political tension and public outrage. Sometimes trimming can
be defended as a means of insuring that no one is excluded, humiliated, or hurt.
Often trimming produces reasonable outcomes, and it also produces a degree of
approval, or at least acquiescence, from all sides.

WHY TRIMMERS TRIM

In politics and law, the trimmer’s instinct is to see what diverse people have to say
and to explore whether something might be drawn from their perspectives. As we
will see, trimmers avoid the extremes, but they reject minimalism. They do not
bracket hard questions or attempt to leave them undecided.

To understand trimming, it will be useful to begin with some brief historical
notes. Though the original trimmers have been largely lost in contemporary legal
debates, we can learn a great deal from what they had to say.

The first mention of a “trimmer” in print was in The Character of a Trimmer, nei-
ther Whigg nor Tory, published in 1682.° The text was written by the most influ-
ential trimmer, George Savile, the Marquis of Halifax, who left public office in
February 1690* and died in April 1695.° After the publication of Lord Halifax’s
essay, trimmers were mentioned frequently in the popular press for the next three
years and occasionally thereafter, until 1689.° Trimmers appeared frequently
in Roger L'Estrange’s widely read London newspaper the Observator, in which
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political dialogues that had previously taken place between Whig and Tory were
changed in November 1682 to be between a trimmer and a character named
Observator.” To L'Estrange, anyone who did not follow the strictest of Tory poli-
cies could be termed a trimmer.® He summarized the defining trimmer character-
istics as follows:

TRIM. And what Is a Trimmer at last?

oBs. Why a Trimmer is a Hundred Thousand Things; A Trimmer I tell ye, is
a man of Latitude, as well in Politiques as Divinity: An Advocate, both for
Liberty of Practice in the State, and for Liberty of Conscience in the Church.’

0BSs. But then you must Consider that there are Severall sorts of Trimmers;
as your State-Trimmer, Your Law-Trimmer; Your Church-Trimmer,
Your Trading-Trimmer, &c."

Others characterized trimmers as nonconformists who went to church and were
not sufficiently in favor of punishing Protestant Dissenters, the more moderate
sort of Tories, or “secret Whigs.”'! As we shall see, the important point that “there
are Severall sorts of Trimmers” applies no less in the twenty-first century than it
did in the seventeenth.

Notwithstanding the frequent and explicit references to trimmers in that
period, historians continue to debate the existence of an actual group of
thinkers and officials who deserved the label. In the first half of the twentieth
century, historians assumed that there was, and that it was led by Halifax; even
the Oxford English Dictionary gave the definition of trimmer as “Lord Halifax and
those associated with him (1680-1690)."1

In the 1960s and 1970s, however, some scholars began to question whether
Halifax was associated with the trimmer movement during his lifetime, and
even to doubt whether there was an actual trimmer movement with which to
associate. According to a prominent essay by Donald Benson in 1964, “The
pamphlets of the Trimmer controversy give no indication that Halifax was iden-
tified in any way with the Trimmers during the period. He is not mentioned in
the controversy by name or, apparently, by implication.”"* According to Benson,
“it seems unlikely that a Trimmer party was ever more than a fiction of political
controversy.

Whatever we make of the controversy, Lord Halifax was certainly a self-
identified trimmer who argued for “dwelling in the middle, between two
extreams.”’® He rejected the fixed positions of both Tories and Whigs; he
believed that the government should make a place both for royal authority and
for a strong parliament. He wondered, “Why do angry men aile to rayle so against
Moderation? Doth it not looke as they were going to some very scurvy Extream,
that is too strong to be digested by the more considering part of mankind?”*¢
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For trimmers, moderation is a signal virtue, and it entails a sympathetic under-
standing of what is best in and least dispensable to the “extreams.” In politics and
law, Halifax favored a balance between the monarchy and the commonwealth,
urging that the monarch must be constrained by law, that a constitutional order
should protect civil liberties, and that parliaments should play a large role."”
The trimmer is especially enthusiastic about the law, seeing legal rules as “the
Chaines that tye up our unruly passions ... ”'® In religion, Halifax sought “a
mutuall Calmnesse of mind” between Protestants and Catholics, “overlooking of
all veniall faults . . . "' With respect to long-standing social divisions, the trimmer
“is not eager to pick out the sore places in History against this or any other party;
on the contrary, is very solicitious to find out any thing that may be healing, and
tend to an agreement.”*°

As England’s Glorious Revolution of 1688 developed, Halifax insisted on
maintaining contacts with both sides.”' William III, who ascended the throne as
a result of the revolution, practiced what he called trimming by including both
Whigs and Tories in government, and he often said that he wanted to “go upon
the bottom of the trimmers or [be] the middle party”** In an important effort
to rehabilitate Halifax, the British politician and historian Thomas Babington
Macaulay wrote with evident sympathy, “He had nothing in common with
those who fly from extreme to extreme and regard the party which they have
deserted with an animosity far exceeding that of consistent enemies. His place
was on the debatable ground between the hostile divisions of the community.”*
In Mccauley’s nineteenth-century account, Halifax “was therefore always severe
upon his violent associates, and was always in friendly relations with his mod-
erate opponents. Every faction in the day of its insolent and vindicate triumph
occurred his censure; and every faction, when vanquished and persecuted, found
in him a protector.”** As we shall see, this conception of Halifax has close parallels
in the approach to law and politics that I mean to describe here.

My goal here, however, is not one of intellectual biography or historical recov-
ery. For purposes of contemporary law, we can obtain inspiration from Halifax
and his associates, but for us, trimming is to be made, not found. The initial task
is to show exactly why people might choose to trim.

COMPROMISERS AND PRESERVERS

Some trimmers are “compromisers.” They identify the extremes and attempt to
steer between them. Seeking to reduce social conflict, trying to avoid public out-
rage, and believing that the middle position should be presumed to be best, com-
promisers try to give something to both sides. Other trimmers are “preservers.”
They attempt to identify and to preserve what is most essential, most intensely
telt, and most valuable in the competing views. Seeking to learn from those views,
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such trimmers give sympathetic scrutiny to apparent antagonists and seek to vin-
dicate what is most appealing in their positions.

What makes preservers distinctive is that they insist on identifying what is
most reasonable in competing positions in law and politics, with a particular
desire to ensure that, to the extent possible, no one is or feels rejected or repudi-
ated. On the U.S. Supreme Court, Chief Justice John Roberts tends to be a pre-
server; Chief Justice Earl Warren was not, and neither was Justice Antonin Scalia.
Preservers care both about judgments that are actually most essential (in their
independent judgment) and also about judgments that are most deeply felt (in
the subjective views of the antagonists). These different emphases may, of course,
press in different directions. Preservers who emphasize what is most essential
might not end up in the same position as preservers who emphasize what is most
intensely felt. At first glance, preservative trimming seems attractive or at least
plausible. It is deeply respectful of competing views, and it is also humble, and
it might be wise; if people care deeply about things, they might be right. By con-
trast, it is not so easy to identify a principled argument for compromising as such
(though I will try).

In law, compromisers and preservers can be found in many domains, which
legal settlements can be seen as simultaneously compromise and preservation.
Consider, for example, the view that affirmative action programs are allowable in
university admissions, but only if they are not quota systems; that restrictions on
abortion are justified only if they do not amount to an “undue burden” (suitably
specified) on freedom of choice; that obscenity is protected unless it runs afoul
of a standard that pays close attention to community standards and social values;
and that whether public displays of the Ten Commandments are constitutional
depends on the specific context. In some of these cases, the prevailing view might
be an effort to steer a middle course. In others, the prevailing view may be a prod-
uct of a principled belief that trimming recognizes, and makes space for, the most
legitimate claims of the competing sides.

From these examples, it should be clear that what counts as the best form of
trimming, and what qualify as the poles between which trimmers steer, will not
always be self-evident. Trimmers might disagree with one another about the
proper way to trim; two or more approaches might legitimately count as trim-
ming. And what are the poles that interest trimmers? If influential leaders say that
members of a religious group should be exterminated, and other leaders say that
such people should be left alone, we would not admire trimmers who conclude
that members of that religious group should be allowed to live so long as they are
incarcerated.

It would seem to follow that in law, sensible trimmers should be prepared to
evaluate, and not simply to observe, the competing positions—a view that will
lead from compromise to preservation. It might also seem to follow that nearly
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any position could be characterized as trimming, because any position is likely to
be between at least some imaginable poles. I will return to these problems below.

It is important to distinguish between ideological moderates and trimmers,
even though it will not always be easy to tell them apart in practice, and even
though they will often agree. Moderates might simply believe that commercial
advertisements are entitled to some protection but less so than political speech.
Moderates might not care about what other people think and might hold their
positions in a social vacuum. This just happens to be their preferred interpretation
of the Constitution, one that makes them moderates under current conditions.

Such moderates are not trimmers, because they do not much care about the
competing positions and are not trying to steer between them. They are neither
compromisers nor preservers. They might well refuse to compromise with oth-
ers or lack interest in careful investigation of polar positions to preserve what is
deepest and best in them. For moderates, it might not be especially important to
ensure that no one is humiliated or hurt. But some moderates might also turn out
to be trimmers. For example, they might compromise by choosing to sign onto
an opinion that takes a position halfway between their moderate position and
that of one of the extremists.

REASONS TO TRIM

Why would anyone want to trim? In answering that question, I will focus on
judges, but most of the arguments apply to others as well, whether they are inside
or outside of government.

Trimming as Best in Principle. After sympathetic investigation of the contend-
ing positions, a judge might conclude that the best views steer between the poles.
Consider the question of affirmative action in education. Maybe a judge believes
that rigid racial quota systems are beyond the pale, but that it is acceptable to treat
race as a “factor” in admissions decisions. A judge of this kind would produce
a form of constitutional trimming for the affirmative action debate. As of this
writing, the U.S. Supreme Court has taken exactly this approach in that domain;
affirmative action is an area in which trimming has reigned triumphant.* Judges
who reach this conclusion might be moderates rather than trimmers. But we
could certainly imagine preservers and even compromisers who end up with this
conclusion.

Trimming as a Rule of Thumb. A humble judge might believe that trimming is
a good rule of thumb—a kind of heuristic for what is right. Unsure what to do, a
judge might think that if he trims, he is most likely to avoid a mistake. It is here that
we can understand why some trimmers are compromisers. Consider the fact that
human beings typically demonstrate “extremeness aversion.””® Suppose that you
are confronted with a menu of options—a set of possible cell phones or television
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sets. Suppose, too, that you have incomplete information and that you are not sure
what you want. If so, you might try to avoid the poles, trying to identify and to
select the middle option. Indeed, jurors themselves have been found to trim, in the
sense that they steer between the extremes. For this reason, the prosecutor’s selec-
tion of criminal counts can greatly matter in what the jury ends up doing.

At first glance, people’s tendencies here might seem puzzling. Why, exactly,
is the middle choice the best one? This is a good question, but under certain
assumptions, extremeness aversion is perfectly reasonable, because it reflects
a sensible rule of thumb, above all for those who are unsure how to proceed.
Suppose that a politician is confronted with a problem on which intelligent peo-
ple are divided—say, whether there should be a big increase in the minimum
wage. Suppose that some people urge one extreme course: no increase at all in
the minimum wage. Suppose that other intelligent people urge another extreme
course: a $10 increase in the minimum wage. If the politician is not sure which
position is right, she might choose to trim, with the thought that the truth prob-
ably lies in-between.

The same way of proceeding may be attractive in law, especially in the context
of legal conflict. Maybe a judge who is disposed to compromise will have the
further thought that by trimming, she can avoid the most serious dangers associ-
ated with both of the extremes. A judge who wants to avoid the worst risks might
select trimming if both sides are able to persuasively warn about the hazards that
would accompany the course suggested by the other. For those who believe that,
for contested issues, moderation is usually wiser, less dangerous, or both, trim-
ming makes a lot of sense.

Those who adopt trimming as a rule of thumb might be either compromisers
or preservers. With respect to compromise, they might not have the time or the
capacity to think sufficiently carefully about which position is right—or having
thought carefully, they might not be sure, perhaps because the issue is exceedingly
difficult, perhaps because it is technically complex. If so, trimming might seem to
be the prudent course. If they are preservers, trimmers will also ask: On both
sides, what commitments are most attractive, or most deeply held, or essential?

Strategic Trimming. A more confident person might trim for purely strate-
gic reasons. Suppose, for example, that a judge believes that affirmative action
is always unconstitutional or that the Constitution does not protect a right to
privacy. Such a judge is not moderate, and she may not be humble. But she
might conclude that other judges cannot be persuaded to accept this position.
Trimming might be an indispensable method for building a majority on behalf of
the best outcome that is realistically possible. In this respect, trimming has some-
thing in common with minimalism, but it does not leave questions undecided.

Here, then, we can find a ground for trimming as a form of (strategic) com-
promise. The strategic trimmer is trying to obtain the best available result in light
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of the constraints produced by practical realities on a multi-member court. Of
course, strategic trimmers play a big role in national legislatures. Congress could
not easily do its job without them. In law as well as politics, coalitions are possible
among moderates, principled trimmers, and their strategic siblings. Some judges
may believe that trimming leads to the best result, while others sign on because
trimming is the best that they can get.

Trimming and Precedent. Judges must, of course, follow precedents, at least as
a general rule. A judge might believe that trimming is the only way to proceed
while respecting this requirement. Indeed, a system based on precedent is likely
to produce a doctrine that is replete with (what some observers will see as) a kind
of trimming. Both compromisers and preservers might accept this proposition.

Suppose that a judge believes that as a matter of principle, it would be best if
the First Amendment were interpreted not to protect commercial advertising at
all, or if the Constitution were not taken to protect the right to choose abortion.
Confronted with unwelcome precedents, the judge might attempt to limit the
protection of commercial advertising, perhaps by allowing the government to
regulate misleading or deceptive advertising, and might conclude that the right
to choose does not include partial birth abortion, or does not forbid an array
of restrictions, designed to discourage the choice of abortion. In fact, this kind
of trimming occurs all the time. Judges do not like certain precedents, but they
respect them, trying to confine their reach. Judges of this kind might hope to
move the law, by degrees, in their preferred directions, but they will have to settle
for a high degree of trimming.

Political Conflict and Trimming. A judge might not know which result is best
and might trim in order to protect the court as an institution. When Chief Justice
John Roberts cast the decisive vote to uphold the Affordable Care Act, he was
engaged in a form of trimming. He might well have been trying to avoid an
intense political conflict over the role of the Court—a conflict from which the
Court might not have emerged unscathed.

More generally, the trimmer might seek to minimize political conflict and might
conclude that trimming is the best way of accomplishing that task. In politics or
on a court, a trimmer might be particularly concerned about public outrage, in the
form of intense objections on the part of the public, or at least parts of it. The trim-
mer might believe the following: if the Court strikes down the Affordable Care Act,
it will cause a sharp and enduring split in the nation, making the role of the Court—
and perhaps the judges’ political leanings—a central part of national debates. Or if
the Court rejects an individual’s right to own guns, its decision will cause polariza-
tion and agitation, and perhaps trigger a large public impact, conceivably affecting
the result of presidential campaigns. Alert to the potentially harmful consequences
of certain rulings, a trimmer might be seeking to minimize the damage.
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Or the trimmer might think: if the public would be outraged by one decision
or another, perhaps that decision is wrong, because the intensely held beliefs of
the public offer some clues about what decisions would be wrong or right. If the
public would be agitated about the creation of a certain right, or the denial of
such a right, it is at least possible that a judge can learn from his anticipated agi-
tation. Perhaps this is not always true of judges. Even if it is not, it might be true
of other public officials.

To the degree that public outrage is their motivation, trimmers in law might be
accused of being weak, passive, or cowardly. Let us recall these words: “They fol-
low still, as they always done, a meaningless, shifting banner that never stands for
anything because it never stands at all, a cause which is no cause but the changing
magnet of the day” In some contexts, the accusation is warranted. If judges allow
racial oppression because of the intense desires of the oppressors, the changing
magnet of the day is having far too much power. But in hard cases in which rea-
sonable people differ, trimming can be understood to have moral foundations,
captured in the idea that people should be respected and included, and should be
neither humiliated nor hurt. When trimmers attempt to take on board the deep-
est commitments of legal or political adversaries, they are attempting to show
respect to all sides—and to ensure that no side feels offended, diminished, or

aggrieved.

AGAINST TRIMMING

Thus defended, trimming runs into some serious objections. As before, I will
focus on the role of judges, but with suitable adjustments, the objections apply
to others as well.

Blundering Trimmers

The Supreme Court’s most important obligation is to interpret the Constitution
correctly. Some of the time, trimming might seem to violate that obligation. Why,
it might be asked, should judges believe that trimming will yield the correct inter-
pretation? Similar questions could be asked of judges resolving other legal issues
and of those involved in politics.

This question could be pressed with equal vigor by skeptics armed by com-
peting accounts of constitutional interpretation. Justices Antonin Scalia and
Clarence Thomas are originalists; they believe that the original understand-
ing of the Constitution settles the document’s current meaning. Originalists
might well believe that trimming will yield bad interpretations. In their view,
judges should not trim; they should construe the founding document to fit
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with the original understanding. Justice Oliver Wendell Holmes Jr. believed
that judges should uphold acts of Congress unless the violation of the
Constitution is very plain. Trimmers will often violate Holmes’s injunction,
because they will vote to invalidate congressional enactments even when the
violation is far from plain.

We have seen that still other people, including Ronald Dworkin, believe that
the Constitution should be given a “moral reading,” in the sense that judges
should invest the document with the best moral principles, consistent with prec-
edent.”” In many cases, trimming will produce an inferior moral reading. Those
who favor moral readings will ask, “Why should judges split the difference, rather
than interpreting the disputed provisions in the morally best way?” And whatever
our preferred account of constitutional interpretation, we can certainly find areas
in which trimming would be unacceptable.

In politics, the problem is not obscure. If some people say that all suspected
terrorists should be tortured, and other people say that no one should be tor-
tured, we might not be enthusiastic about the view that half of all suspected
terrorists should be tortured. Or suppose that a judge is presented with these
alternatives: (1) strike down school segregation in all circumstances, (2) never
strike down school segregation, and (3) strike down school segregation only
when racial separation is demonstrably unequal, in the sense that the schools
attended by white students are better. The trimming solution is the third, but the
first is clearly preferable. It would not have been right for the Supreme Court to
choose number 3—even though reasonable people disputed the constitutional
question and even though number 1 left many segregationists feeling humiliated
and not treated with respect.

The examples could easily be multiplied. They show that trimming is unac-
ceptable when it produces an incorrect or implausible interpretation of the
Constitution. We can easily think of analogues in other domains of law.

Confused Trimmers

What are the extremes that concern trimmers? And what, exactly, is the solution
that counts as trimming? Might not many solutions qualify? So long as judges
are sane, it might seem inevitable that they will trim, in the sense that they will
steer between imaginable poles. In this light, how can we know whether judges
are trimming?

On a court with a number of members, we might begin with the suggestion
that the judges on that court determine the extremes. If two judges are to the far
left and two are to the far right, then the conscientious trimmer can start to find
his bearings. This possibility demonstrates that no court could consist solely of
trimmers. The reason is that if all judges are trimmers, then none will be able to
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find his place; the very practice of trimming depends on being able to identify a
number of people who are not trimmers at all.

Notwithstanding this point, there is a certain logic, at least on the Supreme
Court, in focusing on the distribution of views on the tribunal. Suppose that the
trimmer believes that those views reflect something important about the distri-
bution of views within the community. Perhaps justices are selected in a way that
ensures representation of reasonable positions among specialists. If so, the tri-
bunal is hardly an arbitrary source of diverse perspectives. And again, the same
point might be made about political institutions.

It is not entirely clear, however, that judicial trimmers should focus on their
tribunal. Suppose that the court is to the right or the left of the nation, so that
the distribution of opinions within that court is skewed compared to the distri-
bution of opinions within the country at large. Perhaps the trimmer should look
to society as a whole, not to the judiciary. Or suppose that the court is to the
right of where it was twenty years ago, and the trimmer believes that the relevant
extremes are identified by the range of views in a previous era. Should the trim-
mer work on the basis of the contemporary range, rather than an earlier one—or
should the trimmer think about the range of views that is likely to prevail in about
a decade?

The answers to such questions will depend on why, exactly, the trimmer trims,
and also on the distinction between compromisers and preservers. If trimmers
seek to diminish public outrage and political conflict, they are likely to look to the
range of views in society, not on the court. If the trimmers trim because trimming
is a good rule of thumb and is likely to lead to good results, the choice between
the tribunal and the public depends on the judge’s theory of interpretation.
Suppose that the judicial trimmer thinks that the meaning of the Constitution
depends on some mix of respect for precedent and the original understanding. If
so, the views of the public may not be especially relevant; what matters is the dis-
tribution of views within the group of people who are entrusted with interpreting
the Constitution and who have relevant expertise.

Manipulable Trimmers

For both compromisers and preservers, what counts as the extremes, and what
counts as trimming, depends on the alternatives that are presented. As the
philosopher Robert Goodin has objected, the trimmers’ procedure “is outra-
geously sensitive to the choice of end points. Tack Saint Thomas Aquinas onto
the one end or the Marquis de Sade onto the other, and the midpoint shifts
wildly?8

The point is familiar in marketing. In order to get people to buy their products,
self-interested sellers can exploit people’s aversion to extremes and desire to seek



112 LEGAL REASONING AND POLITICAL CONFLICT

the middle. Shrewd sellers might introduce some really high-cost items in order
to make a pretty high-cost item seem to be the compromise choice. Prosecutors
can do the same thing. Alert to extremeness aversion and intent on obtaining a
conviction, they can bring an especially severe charge in order to help insure a
conviction on a less severe one. The upshot is that trimmers can be manipulated
by those who select or identify the range of options.

It is clear that trimmers have to be self-conscious about this risk; they must take
steps to guard against their own vulnerability. We might distinguish between naive
trimmers, who are easily exploited by others, and sophisticated trimmers, who, in
deciding whether to trim, are alert to others’ strategic incentives and whose very alert-
ness diminishes those incentives. Naive trimmers are vulnerable here, and sophisti-
cated ones may have to do a great deal of work to acquire the necessary information.

Even if preservers can overcome the problem of manipulation, a related
problem remains: arbitrariness. What is the midpoint? It depends on what the
endpoints are. If the endpoints are arbitrary, then the midpoint is arbitrary as
well. If no justification is given for the endpoints, then there is no justifica-
tion for the midpoint that is established by them. Preservers are in a position
to correct this problem, because they will provide some scrutiny to the end-
points, ensuring that they contain something to preserve. Preposterous read-
ings of the Constitution—as, for example, in the view that the president can
censor speech however he sees fit—can be ruled out of bounds and as unin-
formative for purposes of trimming.

The problem of arbitrariness seems harder for the compromiser to solve. But
suppose that the trimmer believes that the current distribution of views is no
accident and that it was produced by a set of mechanisms that ensures against
arbitrary extremes. If the trimmer is concerned about the distribution of views
on the Supreme Court, he might believe that political processes and profes-
sionalization ensure that the extremes are not genuinely arbitrary. And if he
does not believe that, he might consult the nation more generally, believing
that in a free and democratic society, the range of opinion is not a bad guide
to what is reasonable. Of course, preservers might be skeptical on this count.

Lawless Trimmers

Trimmers are influenced by a set of concerns that might not be relevant, certainly
in the domain of constitutional law and perhaps more generally. True, trimming
can reduce political conflict and the intensity of public outrage at judicial deci-
sions. But trimming is often inferior to minimalism on this count, simply because
trimmers will not decline to decide. And even if trimming is a good way of reduc-
ing outrage, why should judges care about public outrage? Why should they ref-
use to issue the best interpretation of the Constitution, simply because the public
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would be angered by their decision? It is also true that trimming can be defended
on strategic grounds. But should judges really be strategic? Should they attempt
to persuade their colleagues by pressing for an interpretation of the Constitution
that they do not endorse on principle?

Perhaps the least controversial defense of trimming involves respect for prec-
edent. Sometimes judges will have to yield in their preferred interpretation in
deference to past rulings. But this defense is limited, because it applies only
when precedents impose an obstacle to selecting the favored approach. In some
settings, no precedents require trimming. In other settings, the precedents are
opaque, and judges can proceed with their preferred interpretations without
trimming,.

Political Trimmers

On one view, trimming is a quintessentially political act. For all of the reasons
given thus far, legislators and other policymakers might want to trim. Indeed,
trimming is a pragmatic necessity in the political domain. This point raises a dis-
tinctive objection. Why shouldn’t judges simply respect, and uphold, whatever
form of trimming emerges from politics? And if this question can be answered,
another one remains: Why should we think that judges are good at trimming?

It is true that if the political process produces ideal trimming, judges might
respect the results. But what emerges from politics is sometimes challenged on
constitutional grounds, and the constitutional complaint raises issues that might
not have been adequately handled politically. If so, judges must decide what to
do. A distinguished tradition holds that so long as the Constitution is unclear,
judges should respect whatever emerges from the political process. But this view
is highly controversial, and those who reject it might decide to trim. And even
those who share this view must decide whether and when the Constitution is
unclear; when this decision is made, trimming might be appropriate. To the
objection that judges might not know enough to trim, the best response is that
preservers attempt to obtain the information that would justify their judgments,
and that compromisers act as they do precisely because of their own humility.

Taking Stock

These are formidable objections; they show that it would be foolish to trim in all
times and all places. But the objections should not be read for more than they are
worth. They fail to show that trimming has no place in law.

It is true that if judges are confident that the best interpretation of the
Constitution (or other law) forbids trimming, they should not trim. They should
endorse the best interpretation. But suppose that judges are not confident which
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interpretation is best, and they seek to trim on the grounds that trimming is a rea-
sonable rule of thumb. If so, they should be expected to spend considerable time
on the merits, to ensure that the result is defensible, that manipulation has not led
them astray, and that a reasonable rule of thumb has not produced an error in the
particular case. If they are convinced on those counts, they might do best to trim.
The objections to trimming downplay the possibility that judges lack confidence
on the right outcome, which might justify trimming, and the force of precedent,
which might require trimming. It is true that once judges have decided to trim,
they will not know exactly what to do—several possible approaches might count
as trimming. But at least some approaches will be ruled out, and the range of
attractive options will be defined.

Because judges are specialists, they should not be mere compromisers, steer-
ing between the poles on the basis of their own ignorance. Some of the best
arguments for trimming emphasize preserving the most essential and deeply
held components of competing points of view. Preservers can maintain that
they trim not out of cowardice but on the grounds that an investigation of the
merits has persuaded them that the result of trimming is best. And if trimming
ensures that those with competing views do not feel humiliated or hurt, it is
better still.

With suitable adjustments, all of these points apply in the political domain as
well. Representatives may have clarity on what is best, and they may not want
to trim. If experts are clear that a certain air pollutant is hazardous, or that cer-
tain equipment badly endangers workers, they should probably follow the expert
rather than trim. But in the face of reasonable dispute, trimming has its attrac-
tions, not least because it makes solutions possible.

MINIMALISTS VERSUS TRIMMERS

Trimmers and minimalists seem to be cousins, perhaps even siblings. Both
groups seek to reduce the most intense political conflict and public outrage, and
some of the arguments that support minimalism support trimming as well. No
less than trimmers, minimalists are motivated by a principle of civic respect.
But whereas minimalists leave hard issues for another day, trimmers do no such
thing. Minimalists celebrate the virtues of not deciding; trimmers want to decide.
Who’s right?

Minimalism might be easiest in the short run, but in the long run, it can be
extremely destructive. It can be destructive in part because it exports the burdens
of decision to others in a way that might produce a great deal of trouble. However
difficult a decision may be, it may be best to make it, and sooner rather than later.
Wide rulings can reduce the overall burdens of decision; they can also reduce
mistakes. And if enduring social controversy is a legitimate cause for concern,
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then wide rulings might be defended on the grounds that such controversy will
be diminished, or muted, if the court settles a range of issues at once.

Shallowness has its virtues, but it is sometimes best to resolve foundational
issues. We have seen that some cases cannot be decided at all unless judges make
a relatively large-scale decision about constitutional law. And even if depth is not
required, strictly speaking, judges may reasonably opt for it. They might conclude
that they have enough understanding and experience to offer, right now, an ambi-
tious account of the free speech or equal protection principle. If so, why should
they hesitate?

Alert to these objections, trimmers are eager to rule widely in a way that will
minimize confusion and conflict for the future. In especially sensitive areas, they
insist that wide rulings will simultaneously create more stability and less contro-
versy. They are perfectly comfortable with clear rules, laid down in advance. They
are also willing to think hard about the foundations of constitutional law—about
the appropriate constitutional method and about the grounds of one or another
right. Trimmers refuse to “export” decisions to posterity.

It should now be clear why and when minimalists and trimmers disagree. In
a dispute involving a gun control measure, a minimalist would be tempted to
focus on the particular measure in a way that would leave a great deal undecided.
A trimmer, by contrast, would try to decide all of the key questions in a way that
would introduce a high degree of predictability. A committed minimalist would
prefer a narrow decision, limited to the measure in question. The minimalist
would ask the trimmer, “Why decide issues that are not squarely presented?” The
trimmer would respond, “Why leave so much uncertainty?”

The debate between minimalists and trimmers mostly involves our famil-
iar issues: the costs of decisions and the costs of errors. Trimmers tend to
believe that their approach has the key advantages of clear rules: specifica-
tion of all outcomes in advance. Minimalists think that their approach has the
key advantage of open-ended standards: flexibility in the face of an uncertain
future. The choice between the two approaches depends on the context. We
could easily imagine a situation in which minimalism should be preferred to
trimming, because politicians or judges lack the information to justify wide
or deep rulings; consider novel First Amendment questions involving new
technologies. We could also imagine situations in which trimming should be
preferred to minimalism, because the problem arises so frequently than uncer-
tainty is intolerable; consider regulation of commercial advertising or sexually
explicit speech.

Over time, minimalist rulings might produce a regime of trimming. Return
to the problem of affirmative action. As cases accumulate, minimalism is highly
likely to prove unstable. Shallow rulings with respect to obscenity, commercial
advertising, and sex equality will eventually produce a degree of width. Depth
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is also likely. To decide whether one case is analogous to another, judges have to
offer reasons, and as problems become more confusing and difficult, those rea-
sons will become more ambitious.

HUMILITY AND HONOR

Many trimmers are compromisers. They think that if we steer between the poles,
we will probably do better than if we choose one or another. Other trimmers are
preservers. They attempt to identify and preserve what is deepest, most intensely
held, and best in competing positions.

Because of their sympathetic attention to all sides, trimmers can claim a high
degree of humility. To the extent that they are preservers, trimmers are willing
to scrutinize the poles and not simply observe them. For that reason, preservers
are less subject to manipulation, and, in the end, they have reason for confidence
that their decision is correct, not merely a way of splitting the difference. By their
very nature, trimmers are motivated by a desire to reduce political conflict, to
show akind of civic respect, and to ensure that no side feels excluded, humiliated,
or hurt.

It is possible, of course, that any form of trimming will produce a bad or
even indefensible result. It is also true that trimmers can be manipulated. If
the poles are arbitrary, the trimming solution will be arbitrary too. But I hope
that I have said enough to show that trimming is not only a pervasive practice
in law but also an honorable one. In many areas, it is superior to the reasonable
alternatives.



Understanding (and Misunderstanding)
the Rule of Law

Thus far we have seen that judges often try to resolve cases rather than choose
between abstractions, and that for this reason participants in law try for low-level
or mid-level justifications on which broad agreement is possible. In this light ana-
logical reasoning is well-suited to the goals of the legal system in a pluralistic soci-
ety. Analogical thinking also helps show how legal systems might make space for
a process of thinking in which we do not have clear, general rules laid down in
advance. This point complicates some familiar understandings of the rule of law.

Nonetheless, there is a lot of truth in those understandings. We have not yet
dealt with the important conflict between case-by-case judgments and rule-
bound justice. Any good legal system must make a large space for the latter; the
case for rules is too insistent in too many contexts. In the criminal law, for exam-
ple, decisions are generally made by reference to rules rather than analogies, and
it is well-appreciated that people should be entitled to know, in advance and for
certain, whether what they are doing might be considered a crime." This form of
advance notice is a large part of liberty under law.

In this chapter and the next, I will be paying special attention to two appealing
and widely held conceptions of procedural justice. The first conception, often
identified with the rule of law, calls for firm, clear rules laid down publicly and
in advance. The second conception prizes the absence of fixed rules and the
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opportunity to argue that one’s own case is different from all that have come
before. We will see that even in legal systems committed to the rule of law, there
is a continuing place for casuistry, understood as rule-free judgments based on
careful comparison of individual cases.

PREFATORY NOTE

Whether we should have rules or something else is partly a function of the iden-
tity of the particular institution charged with making that decision. It is familiarly
thought that legislatures make rules, whereas courts decide cases, and admin-
istrators do some of both. This thought is too simple. Legislatures often avoid
rules and rest content with standards or factors. Courts often issue rules. (True,
administrators do some of both.) But the conventional idea captures some truth.
Legislatures may well be in an especially good position to set out rules, because
they are capable of getting a systematic overview of a whole area of law, and they
can see how its various parts fit together. Judges are sometimes incapable of
obtaining that overview; they have only the litigants before them and can make
rulings only about the issues that the litigants present. This institutional disabil-
ity rightly leads courts sometimes to avoid rule-making and to decide the case
instead through some narrow rationale that leaves many questions open.

I will speak here of the advantages of proceeding through rules. My principal
interest is in the question of why a legislature should seek or even be required to
issue rules, but I will discuss the obligations of administrators and judges as well.

VOID FOR VAGUENESS

A system of rules is often thought to be the signal virtue of a regime of law. Indeed,
the rule of law might seem to require a system of rules. In American law, the idea
has a constitutional source. The due process clause of the American Constitution
is sometimes interpreted to require rules, or rule-like provisions, and to forbid a
system based on analogies, standards, or factors. This is particularly important
in the area of criminal justice and freedom of speech, where the “void for vague-
ness” doctrine is said to require clear rules before the state may regulate private
conduct.

It is not an overstatement to say that the void for vagueness doctrine is among
the most important guarantees of liberty under law. Consider the great case of
Papachristou v. City of Jacksonville,> which is exemplary on the point.

In the early 1970s, it was a crime to engage in “vagrancy” in Jacksonville,
Florida. The category of “vagrancy” covered “Rogues and vagabonds, or disso-
lute persons who go about begging, common gamblers, persons who use jug-
gling or unlawful games or plays, common drunkards, common night walkers.. ..
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persons wandering or strolling around from place to place without any lawful
purpose or object, habitual loafers, disorderly persons, . .. persons able to work
but habitually living upon the earnings of their wives or minor children. ...
A number of people were arrested under this law. Among them were two white
women, Papachristou and Calloway, who had been traveling in a car with two
African-American men, Melton and Johnson.

The Supreme Court reversed the convictions on the theory that the Jacksonville
ordinance was inconsistent with the due process clause. It was “void for vagueness”
because it failed to provide fair notice of what conduct is unlawful, and because
“it encourage[d] arbitrary and erratic arrests and convictions.” The Court empha-
sized several points: “The poor among us, the minorities, the average householder
are not in business and not alerted to the regulatory schemes of vagrancy laws; and
we assume that they would have no understanding of their meaning and impact
if they read them. In that sense, the law did not provide fair notice. Moreover,
the “ordinance makes criminal activities that by modern standards are normally
innocent.” Thus “[p]ersons ‘wandering or strolling’ from place to place have been
extolled by Walt Whitman and Vachel Lindsay. . . . The difficulty is that these activ-
ities are historically part of the amenities of life as we have known them.”

The ordinance was also unlawful because it put “unfettered discretion ... in
the hands of the Jacksonville police.” In that sense, it created the distinctive risks
associated with the delegation of authority to individual officials, which include
sheer randomness (as when similar people are treated differently) and even
worse, subjection to malice, caprice, or invidious discrimination (as when racial
animus plays a role in decisions about arrests). To say this is not to deny that the
ordinance could serve important law enforcement purposes. The Court said: “Of
course, vagrancy statutes are useful to the police. Of course, they are nets making
easy the round-up of so-called undesirables. But the rule of law implies equality
and justice in its application.”

Notably, the Court quoted a law review article to the effect that “‘Algeria is
rejecting the flexibility introduced in the Soviet criminal code by the ‘analogy’
principle, as have the East-Central European and black African states!” Many
systems of criminal justice have made it an offense to engage in conduct that is
“analogous” to what is specifically prohibited. The analogical principle has some-
times played a large role in Chinese criminal law.?

Apparently the Supreme Court believed that this analogical approach to the
criminal law raises severe problems under the due process clause. Papachristou
is an enduring and immensely instructive ruling. It tells us what is wrong with
many authoritarian systems, in which citizens are deprived of fair notice, and in
which they can be subject to official caprice. It also tells us about a serious prob-
lem in democratic nations, when the same problems arise every day, even if on a
smaller scale.
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THE RULE OF LAW

We can take Papachristou to exemplify a failure of the rule of law. But what spe-
cifically does this concept entail? It is possible to identify several characteristics.*
Many of them are connected with the traditional view, signaled by many repre-
sentations of the goddess herself, that justice is blindfolded. This is a vivid and
puzzling metaphor. The solution to the puzzle lies in determining what the blind-
ness of justice represents. Here, then, is a capsule account of what the rule of law
entails.

1. Clear, general, publicly accessible rules laid down in advance. It is plain from
Papachristou that the rule of law requires rules that are clear, in the sense that peo-
ple need not guess about their meaning, and that are general, in the sense that
they apply to classes rather than particular people or groups. The “rule of lenity,”
which we encountered in Chapter 3, provides that in the face of ambiguity, crim-
inal statutes will be construed favorably to the criminal defendant. This principle
is an outgrowth of the requirement that laws be clear so as to provide people with
fair notice. The ban on bills of attainder—measures singling out particular people
for punishment—is a traditional requirement of generality.

Laws should be publicly accessible as well as clear and general. It fol-
lows that there is a prohibition on “secret law.” In America, the Freedom of
Information Act is justified in part as a barrier to secret law. In that respect, the
Act can be associated with the rule of law. Of course excessively vague laws—
banning, for example, “excessive” or “unreasonable” behavior—are unaccept-
able, at least in the criminal context; they are akin to secret law in the sense
that people are unlikely to know what they entail. They can even be seen as
forms of secret law.

In the real world of law, many complexities arise on these counts. It is a fiction
to say that would-be criminals actually consult the law books in advance of their
crime. More fundamentally, we do not know the extent to which criminal statutes
are understood by the general public. Undoubtedly the answer varies from area
to area, and in many cases people could not describe the law with much accuracy.
(How much of the taxlaw do you understand?) Despite Papachristou, many laws,
including criminal statutes, have a high degree of ambiguity. No legal system can
eliminate official discretion to give content to law at points of application, and
this means that ruleness will be limited even in legal systems highly committed
to the rule of law. To some extent this is a failure of the rule of law, but it is also a
product of the limitations of human language and foresight.

2. Prospectivity; no retroactivity. In a system of rules, retroactive lawmaking is
disfavored, and it is banned altogether in the context of criminal prohibitions.
You cannot be punished for doing something that was lawful at the time that
you did it. The prohibition on ex post facto laws is the clearest prohibition on
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retroactivity. That prohibition is fundamental to the rule of law—and to the
whole idea of liberty under law.

More modestly, American law includes an interpretive principle to the effect
that administrative agencies will generally be understood to lack the authority to
apply regulations retroactively.® If the legislature wants to authorize agencies to
do that, it must do so unambiguously, and if it does so unambiguously, there may
be an issue under the due process clause—at least if people are being required to
pay penalties when they did not know, and could not reasonably anticipate, that
their conduct would be declared to be unlawful.

3. Conformity between law on the books and law in the world. If the law does not
operate in the books as it does in the world, the rule of law is compromised. If
there is little or no resemblance between enacted law and real law, the rule of law
cannot exist. If the real law is significantly different from the enacted law, gener-
ality, clarity, predictability, fair notice, and public accessibility are all sacrificed.
People must be permitted to live in accordance with enacted law. They must also
have the ability to monitor official conduct by testing it against enacted law.

In many legal systems, of course, there is an occasional split between what the
law says and what the law is, and sometimes the split can be severe. In the United
States, the law on the books is hardly identical to the law in the world. The fre-
quency of the phenomenon should not deflect attention from the fact that this
is a failure of the rule of law, and it should be remedied. In Chapter 8 we will
see, however, that some legal systems allow a form of legitimate rule revision by
officials and citizens, and this phenomenon does create some acceptable gaps
between enacted law and real-world law.

4. Hearing rights and availability of review by independent adjudicative officials.
The rule of law requires a right to a hearing in which people can contest the
government’s claim that their conduct meets legal requirements for either the
imposition of harm or the denial of benefits. Someone who is alleged to have
committed a crime, or to have forfeited rights to social security benefits or a
driver’s license, is entitled to some forum in which he can claim that he has not,
in fact, violated the legal standards. Ordinarily the purpose of the hearing is to
ensure that the facts have been accurately found. There should also be some form
of review by independent officials, usually judges entitled to a degree of inde-
pendence from political pressures. Of course reasonable people can dispute the
nature and extent of the hearing and the process of review. As the likelihood of
inaccuracy diminishes, it becomes less necessary to insist on extensive proce-
dural safeguards. But some such safeguards must be in place.

S. Separation between lawmaking and law-implementation. The Papachristou case
embodies a tacit but important understanding of the separation of powers, some-
times known as the nondelegation doctrine. The nondelegation doctrine requires
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that the legislature creates some kind of intelligible principle, in advance, that must
be followed by those who implement the law; it therefore prohibits laws from
being created by the very people who execute them. In this way, there is a guar-
antee of political accountability, at least in democratic systems. The principle that
restricts official discretion might take the form of a rule, or it might take the form
of a standard. But it cannot be a completely blank check. It cannot announce to
the executive branch: “Do whatever you want!” In Nazi Germany, Adolf Hitler
received authority of that kind, and the goal of the nondelegation doctrine is to
ensure that the democratic legislature never decides to go out of business.

In the United States, the nondelegation doctrine is rarely enforced by courts,
in part because there are no clear criteria by which to answer the question how
much discretion is too much discretion, or in that sense, to distinguish lawmak-
ing from law-implementation. By definition, standards must be filled in; at what
point does the filling become so large that it turns into making law? It is not easy
for judges to draw appropriate lines.® Some observers wish it were otherwise. In
their view, judges should not be so shy. They should insist on constraining legis-
lative grants of discretionary authority to the executive branch.

To date, that plea has not been heeded. But in some areas of law, people
engaged in enforcement activity are constitutionally constrained from having
open-ended discretion to give content to the law. As Papachristou suggests, the
area of criminal justice is an important example. Law enforcement officers are
not supposed to decide what the law is. In general, criminal laws are supposed
to be clear enough, so that police officers do not effectively have the authority to
decide what counts as a crime. The same is true for laws that interfere with free-
dom of speech, where vague laws, granting open-ended authority to the execu-
tive branch and to prosecutors, are unacceptable.

6. No rapid changes in the content of law; no contradictions or inconsistency in the
law. If the law changes too quickly, the rule of law cannot exist. People will not be
able to adapt their conduct to what is required. And if the law contains inconsist-
ency or contradiction, it can be hard or even impossible to know what the rules
are. Nor should people be placed under mutually incompatible obligations. The
problem of rapidly changing law was a prime impetus behind the adoption of the
American Constitution. Hence James Madison wrote:

The mutability of the laws of the States is found to be a serious evil. The
injustice of them has been so frequent and so flagrant as to alarm the most
steadfast friends of Republicanism. I am persuaded that I do not err in say-
ing that the evils issuing from these sources contributed more to the uneas-
iness which produced the Convention, and prepared the public mind for
a general reform, than those which accrued to our national character and
interest from the inadequacy of the Confederation to its immediate objects.”
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Most unfortunately, both of these phenomena—unstable law and inconsistent
law—are part of the fabric of the modern regulatory state. Sometimes regulatory
law changes very quickly, thus making it difficult for people to plan. Sometimes
regulatory law imposes conflicting obligations, so that it is hard for people to
know what they are supposed to do. These are important pathologies of modern
law, and they exact a high toll on both liberty and prosperity. From the standpoint
of the rule of law, they are exceedingly serious problems.

THE CASE FOR RULES

A great virtue of rules is that they limit permissible grounds for both action and
argument. I have said that in a heterogeneous society, containing people of lim-
ited time and capacities, this is an enormous advantage. It saves effort, time, and
expense. By truncating the sorts of disputes that can arise in law, it also ensures
that disagreements will occur along a narrowly restricted range. On this count,
rules have tremendous advantages over the alternatives.

It is very hard, for example, to decide who is poor, and who, among the class of
poor, is entitled to what. It would not make a lot of sense to decide who is poor
through case-by-case judgments based on analogy, and it would be even more
senseless to make decisions about appropriate social entitlements in that fashion.
If the legislature says that people who earn more than a specified amount cannot
qualify for certain benefits, officials need not decide when people are poor or
when they deserve those benefits. Similar people will be treated similarly, and
equal treatment will be more likely.

The case of rules of criminal law is even more compelling. If people who steal
money commit a felony of a specified sort, with a specified punishment, then
particular officials need not decide how bad it is to steal money. They need not
compare cases similar in some respects and different in others; and they need not
ask whether criminal punishment is designed to deter harmful conduct, embody
retribution, confine dangerous people, or something else. (Recall Justice Breyer’s
discussion of the Sentencing Commission. )

Rules are sometimes said to be a product of “balancing” of relevant factors.
There is a lot to this. Legislators may produce rules by tallying the costs and
benefits of different approaches. Regulations for air pollution might result from
balancing the health and other gains against the various costs. Regulations for
surveillance might be a product of balancing potential national security gains
against potential risks to privacy. But in some cases, it is more accurate to
say that rules are a product of judgments of what sorts of considerations are
relevant in different contexts. Some rules are, and are products of, exclusion-
ary reasons, to the effect that certain factors should not be relevant in certain
circumstances.®
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Consider an example: we might think that it is never appropriate to breach
a friend’s confidence in order to have fun gossiping with other friends. If this
is what we think, then the fun of gossiping is entirely excluded as a reason for
breaching a confidence. On the other hand, we might think that the confi-
dence should be breached if it is necessary in order to save a friend’s life. The
rule against breaching a confidence does not forbid people from doing what
they need to do in emergency situations. This is just a simple example of how
a rule operates in personal relations. It is not the product of balancing, nor is
it the occasion for balancing.

There are many analogues in law. Legal rules may be exclusionary reasons, and
they may result from judgments about what reasons ought to count in what con-
texts. For example, you might conclude that government can never engage in sur-
veillance in order to punish people for their political views or activities. It is too
weak, and it is also misleading, to say that the interest in that kind of surveillance
is outweighed by other factors. Instead, that interest is illegitimate and so ruled
off limits. In the same vein, American law provides that offense at the content of
ideas is never a permissible reason for regulating speech. The government can-
not regulate speech because people abhor what it says. Courts do not think that
offense at the content of ideas is an insufficiently weighty justification for regulat-
ing speech; they think that it is an illegitimate justification. That judgment, itself
arule, is reflected in the more specific rules governing permissible regulation of
speech.

This does not mean that free speech is an absolute. Speech can be regulated for
good and sufficiently weighty reasons, but those reasons do not include offense
at the content of ideas. Flag-burning may thus be prohibited if this is a way of pro-
tecting people’s ownership rights in flags; the government can forbid your neigh-
bor from burning your flag. But flag-burning may not be prohibited if this is a way
of stopping a particular form of political protest. Everything depends on why the
government is trying to prohibit flag-burning.

So too a jury in a contracts case, deciding whether the defendant had suffi-
cient reason to breach the agreement, may not consider the skin color of the
parties, or their political views, even though the members of a jury may cer-
tainly consider political views and even skin colors when choosing friends. So
too, a law allowing emergency exceptions will not allow national leaders to
identify, as cases of emergency, situations in which their own political popu-
larity is at risk.

The key point is that rules often say that considerations that are relevant in many
settings are just not relevant here. Rules often specify what sorts of considerations
bear on what issues, and what sorts of considerations do not. Rules decide ques-
tions of appropriate role, and they say what is relevant for people in different
social roles.
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DIFFERENT KINDS OF RULES

Rules fall in several different categories. Here is an account, far from exhaustive
and tied to our special concerns here.

1. Often rules are a summary of wise decisions; they are defended on the grounds
that they are a good summary, and that they are desirable as rules, rather than
mere advice or rules of thumb, so as to save the costs of making individualized
decisions. If people over the age of seventy are banned from being commercial
pilots, it is because this is a pretty accurate summary of good individual decisions
and less costly to administer than any alternative. If we say that people under the
age of sixteen may not drive, it is for a similar reason.

Many legal rules are best defended as generalizations, admittedly somewhat
crude, that operate as a good proxy for individualized inquiries, but that are
much less costly and much more efficient than individualized inquiries. Such
rules are meant to minimize the sum of decision costs and error costs. Perhaps
such inquiries would be expensive to undertake and would not yield much
in the way of additional accuracy. Or perhaps such inquiries would go wrong
because of the ignorance, confusion, bias, or venality of some or many of the
inquirers.

Itis worth emphasizing in this regard that we do not quite have rules at all if the
relevant language is taken as a provisional, revisable summary of wise decisions,
and if interpreters feel free to disregard the summary when reasons of substance
so suggest. Instead we have guidance, presumptions, advice, or maxims. A defin-
ing characteristic of rules is that they are entrenched, and that they bind even if a
decision-maker, probing into the ground for the rules, would conclude that the
rule should not apply.

2. Often rules establish conventions or otherwise enable people to coordinate
their behavior.” This is true, for example, with respect to rules of the road. The
rule that people must drive on the left-hand side of the road is valuable because
it tells people where to drive, not because it is any better than its opposite. We do
not think that people must drive on the left because it is a wise decision, in the
individual case unaccompanied by rules, to drive on the left. Of course rules of
this kind may be over- or underinclusive. To require people to drive on the left-
hand side of the road makes little sense when there are boulders and trees on the
left-hand side, or when all traffic is going in the same direction.

3. Often rules provide solutions when individually rational decisions can lead
to a collective action problem, especially in the form of a prisoner’s dilemma,
producing serious social harm or even social disaster.'’ The rules governing emis-
sion of pollutants are an example. If each polluter makes an individually rational
decision, there would be too much pollution in view of the fact that the full costs
of pollution are not borne by polluters. And if each polluter felt free to revisit the
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justification for the rule, the problem might not be solved. The best solution may
be to fixa rule and to require everyone to adhere to it. Social norms often embody
rules of this kind. The same is true of laws.

4. Some rules have an expressive function; they make statements about gov-
erning social values and commitments. Rules that forbid discrimination on the
basis of race and sex are obvious examples; the same can be said about the rules
protecting the right to private property. The rules governing who may marry
whom say something about the institution of marriage and about social convic-
tions governing who is entitled to public recognition of a relational commitment.
Three people cannot be married, nor can aunts and nephews. These rules do not
summarize individually wise decisions, but instead express a social judgment
about appropriate relations. Many people argue for rules because they think that
the statement in those rules will make good “statements” or have good social
consequences, by pressing social attitudes, preferences, and norms in the right
direction. Consider, for example, the view that government should ban racial
hate speech, require recycling, protect endangered species, or impose capital
punishment.

5. Sometimes rules are constitutive of social practices."" Constitutive rules do
not regulate conduct that preexists the rules at issue, but instead create practices,
shared understandings, and forms of behavior. By contrast, a law banning homi-
cide is a regulative rule; homicide exists before the rule does (even if the term and
the category are constructs of the rule). Compare the rule that says a touchdown
in football is worth six points. The notion of a touchdown does not precede the
rule; when a person runs across the goal line, his conduct is meaningless without
the rules establishing what a touchdown is. Constitutive rules are characteristic
of sports; consider the rules governing par, birdie, and bogey in golf, or governing
home runs and outs in baseball.

Sometimes legal rules have similar features. Consider the rules for making
wills, getting married, creating money, making laws, and making contracts. Wills,
marriage, money, and laws exist only because of social understandings brought
about through the legal system. At least as we live them, they do not predate
law.’> When we say that in the United States a law exists if and only if two houses
of Congress act according to certain procedures and if the president agrees, we
do not mean to summarize individually wise decisions about how to make laws.
Instead we say that those are the rules that define how to make a law. If we are asked
to defend the relevant rules, we might say something roughly like this: the law-
making enterprise of democracy works well or best if such rules are observed.
That claim must be justified by reference to a claim about the characteristics of
democracy as best understood. The same is true of rules of contract and wills.

Of course some particular rules in these general areas may stand or fall in
accordance with their plausibility as a summary of wise decisions, and for this



Understanding (and Misunderstanding) the Rule of Law 127

reason there may be sharp internal disputes about whether to shift from rules to
case-by-case judgments. We might adopt a rule to the effect that a will is unen-
forceable without two witnesses, but when confronted with some particular
cases, we may conclude that some wills with only one witness are enforceable
because (for example) there is no doubt about their reliability.

6. Some rules serve as a precommitment strategy. Suppose that your conduct is
damaging, or inflicting significant costs on, your future self. Or suppose that in
order to prevent that damage, or otherwise to succeed in your plans, you need to
engage in consistent behavior over time. Perhaps an exercise program requires
you to work out for one hour, and just one hour, every day. Or perhaps a good diet
requires you to eat the same things, more or less, at the same time for a period.
Perhaps you need to take specified steps in order to quit smoking. People may
unduly discount the future when they make individual decisions; they may show
“present bias” In these circumstances, a rule that is enforceable through some
mechanism—perhaps social sanctions from your friends—may be the best way
to proceed. Or you may adopt a rule for your finances: you will pay your credit
card debt, in full, every month.

Societies can face similar problems. Perhaps the Department of Justice needs
to announce a specific plan, and to stick to it, if it wants to prevent certain kinds
of crimes. Perhaps Congress needs to adopt general rules, and to find some way
to commit to them, if it wants to prevent serious economic harm (as, for example,
by committing to make it easy to raise the debt ceiling, so that a nation does not
default on its debts). Perhaps good monetary policy requires the Federal Reserve
Board to do roughly the same thing each month for the next year; suppose too
that without a rule, and with particularized judgments about what to do each
month, the Board would do damaging or inconsistent things. Adoption of a rule
may ensure the requisite consistency, perhaps by overcoming excessive discount-
ing of the future, or perhaps by ensuring against strategic behavior on the part of
politicians. In this way, a rule may be a precommitment strategy that overcomes
predictable problems with ruleless decisions.

DEFENDING RULES AS RULES

Rules might produce incompletely theorized agreements, and in two differ-
ent ways. First, people can agree that a rule is binding or authoritative, without
agreeing on a theory of why it is binding, and without agreeing that the rule
is good. That can be a terrific advantage, because it greatly simplifies life and
prevents controversies from breaking out at the point of application. We can
agree: “That is the rule, whether we like it or not.” Theories of legitimate author-
ity are varied and pluralistic, and acceptance of rules can proceed from diverse
foundations.
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Second, people can often judge that a certain rule is reasonable, without taking a
stand on large issues of the right or the good. People can support a 65-mile-per-hour
speed limit, a prohibition on bringing elephants into restaurants, a ten-year mini-
mum sentence for attempted rape, and much more without taking a stand on debates
between Kantians and utilitarians, and without saying a word about their religious
convictions. In these ways, rules sharply diminish the level of disagreement among
people who are subject to them and among people who must interpret and apply
them. When rules are in place, high-level theories need not be invoked in order for us
to know what rules mean, and whether they are binding. Apart from their relation-
ship to incompletely theorized agreements, rules can be defended in multiple ways.

1. Rules minimize the informational and political costs of reaching decisions in par-
ticular cases. Without rules, decisions can be extremely expensive to make; rules
produce enormous efficiency gains. They can be seen as a kind of “second-order
decision,” chosen to eliminate the burdens associated with case-by-case deci-
sions.”* Presumptions and standards are also second-order decisions, but if we
want to simplify judgments on the spot, and to try to make them mechanical,
rules are best. People understand that point and adopt rules—for example, auto-
matic payment of credit card bills, or family dinner every Sunday night, or no
texting while driving.

Every day we operate as we do because of rules, legal and non-legal, and often
the rules are so internalized that they become second nature, greatly easing the
costs of decisions and making it possible to devote our attention to other matters.
With a speed limit law, for example, we do not have to decide how fast to drive.
With rules, the complex and sometimes morally charged question of what issues
are relevant itself has been decided in advance.

Rules are disabling for just this reason; they constrain us, but they are ena-
bling, even liberating too."* The point is easy to overlook, but like the rules of
grammar, they help make social life possible. If we know that there will be one
and only one president, we do not have to decide how many presidents there
will be. Constitutions are enabling for that reason, and the same point holds for
many legal rules. If we know that a will must have two witnesses, we do not have
to decide, in each case, how many witnesses a will must have. Rules both free up
time for other matters and facilitate private and public decisions by establishing
the frameworks within which they can be made.

By adopting rules, people can also overcome their own myopia, weakness of
will, confusion, venality, or bias in individual cases. This holds true for individu-
als and societies alike. Societies and their representatives too may be subject to
myopia, weakness of will, confusion, venality, or bias, and rules safeguard against
all of these problems. Behavioral science has pointed to an assortment of depar-
tures from perfect rationality,'> and behavioral biases beset legal systems as well
as individuals and organizations. Rules often work to overcome those biases.
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These ideas justify the general idea that rules should be entrenched in the
sense that they should apply even if their rationale does not. If we substitute for
rules an investigation of whether their justification applies in each instance, we
are engaging in a form of case-by-case decision-making, and it is easy to under-
estimate the costs of that way of proceeding. Officials may be pressed by the
exigencies of a particular case to seek individualized justice, without seeing the
expense, and risk of unfairness, of that goal. It is notable that in the 1960s and
1970s American administrative agencies shifted dramatically from adjudication
to rule-making, largely because of their understanding that through issuing rules,
they could decide hundreds or even thousands of cases at once and thus elim-
inate the various expenses of case-by-case decisions.'® That shift persists to the
present day, and it has produced significant benefits.

Some of the costs of rulelessness, or of departures from rule-bound justice, are
simply a matter of compiling information. To know whether a particular pilot is
able to fly competently, we need to know a lot of details. But some of the costs are
of a different character. They involve values and politics as well as facts. Suppose
that we are deciding on ambient air quality standards for air pollutants that pro-
duce adverse health effects, or that we are thinking about when to go forward
with projects that threaten endangered species, or that we are trying to decide
how to reduce deaths on the highways. Information is important here, but it is
also necessary for multiple people to reach closure on hard and even tragic mat-
ters. For this reason, there may be, for lawmakers, high political costs or great
difficulty in producing a rule. But once a rule is in place, individual enforcement
officials can bracket those matters and take the decision as a given.

The high costs—informational and political—of ruleless decisions are often
not visible to those who are deciding whether to lay down rules in the first
instance. The Supreme Court, for example, can see that rules will bind its mem-
bers, perhaps unfortunately, in subsequent cases, and the Court therefore might
avoid rule-making in the interest of maintaining flexibility for the future. The
Court might so decide without easily seeing that the absence of rules will force
litigants and lower courts to think hard, possibly for a generation or more, about
the real content of the law. In this way the Court can internalize the benefits of
flexibility while “exporting” to others the costs of rulelessness. So too legislatures
can see that rules would contain major mistakes, or that they cannot be compiled
without large informational and political costs—without, perhaps, fully under-
standing that the absence of rules will force administrative agencies and private
citizens to devote enormous effort to giving the law some concrete content.

2. Rules are impersonal and blind; they promote equal treatment and reduce the
likelihood of bias and arbitrariness. Rules are associated with impartiality. Their
impartiality is captured in the notion that the Goddess Justice is blindfolded.
Rules are blind to many features of a case that might otherwise be relevant and
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that are relevant in some social contexts—religion, social class, good looks,
height, sexual orientation, and so forth—and also to many things on whose rele-
vance people have great difficulty in agreeing.

In Papachristou, for example, the Court was especially concerned to diminish
bias and arbitrariness, by requiring the legislature to lay down clear rules that
limit the discretion of police officers. A comparative disadvantage of rule-free
decisions is that they increase the risk that illegitimate considerations will influ-
ence decisions. The administrative law judge awarding disability benefits on the
basis of factors or standards may well be affected by his feelings for the particular
claimant, issues of race, his opinion of the social security program in general, or
even his mood on the day of decision. With rules, people who are similarly situ-
ated are more likely to be similarly treated. Rules can reduce both bias and sheer
“noise.”!”

Many debates about constitutional doctrine are related to this claim. For a
period, the law governing the First Amendment consisted not of rules but of a set
of factors: the government interest, the value of the speech, and the likelihood of
harm.'® But over the decades, the Court has shifted in the direction of “categorical
balancing,” consisting of rules that determine how different forms of speech will be
treated and also of distinctions among different categories of restrictions on speech.
For example, the law flatly prohibits any restriction on speech that discriminates on
the basis of viewpoint (as in a prohibition on speech that opposes the current presi-
dent). The categories are somewhat crude and may in particular cases produce infe-
rior results to a more fine-grained approach. But the very existence of the categories
usefully disciplines judges in sensitive and difficult free speech cases.

The claim that rules promote generality and equal treatment, and in that sense
fairness, requires an important qualification. In one way, rules can reduce fairness.
Of course rules suppress many differences among cases; they single out a particu-
lar feature of a range of cases and subsume all such cases under a single umbrella.
In this sense, rules make irrelevant features of cases that might turn out, on reflec-
tion by people making particular judgments, to be relevant indeed.

Should everyone who has exceeded 65 miles per hour be treated the same
way? Suppose that you were speeding because you were trying to get your child
to the hospital, where she needed immediate medical treatment. Should every-
one falling in a particular unfortunate spot on a social security disability grid be
denied benefits? Suppose that you are subsumed by the rule, but that in view of
the particulars of your situation, you really cannot work, and so should get ben-
efits. If equality requires the similarly situated to be treated similarly, the question
is whether people are similarly situated, and rules do not permit a particularized
and perhaps more accurate inquiry on that score. In this way rules may actually
fail to promote fairness as compared with rulelessness in the form of standards or
some kind of case-by-case decision-making."
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3. Rules serve appropriately both to embolden and to constrain decision-makers in
particular cases*® A special advantage of rules is that judges (and others) can be
emboldened to enforce them even when the particular stakes and the particular
political costs are high. Rules may provide the basis for courageous decisions that
might otherwise be difficult to reach and to legitimate.

Suppose, for example, that the Supreme Court has set out the Miranda rules,
and that everyone knows that they will be applied mechanically to every crimi-
nal defendant, even people who are accused of committing gruesome murders.
If so, judges can refer to those rules, and in a sense hide behind them, even if the
defendant is especially despised, and even if it is tempting to say that the rules
should yield in the particular case. Or if the rule banning discrimination against
viewpoints is well-entrenched in the law of free speech, judges can refer to that
rule in invalidating laws banning flag-burning, even in the face of severe and oth-
erwise irresistible public pressure. Or suppose that the ban on unreasonable
searches and seizures is implemented through clear rules, forbidding law enforce-
ment officials from intruding into people’s homes (or from listening to their calls
or reading their emails). If so, courts can invoke those rules, and insist on them,
even if alleged subversives or even terrorists are involved.

The key advantage here (one that can be a disadvantage too) is that rules make
it unnecessary and even illegitimate to return to first principles. If judges decided
on the content of law at the point of (morally and politically charged) applica-
tion, and if they had to go back to first principles, they might not adhere to those
principles at all when the stakes are high and the pressure is intense. This is the
sense in which rules create courage. Of course it is true that if the stakes are suffi-
ciently high, and the pressure sufficiently intense, judges might qualify or aban-
don preexisting rules—for better or for worse. But if rules are in place, and if they
are understood as such, the likelihood of unjustified qualification or abandon-
ment is a lot lower.

In one sense rules reduce responsibility for particular cases, by allowing the
legal authority to claim that it is not his choice, but the choice of others who have
laid down the rule. Officials can claim that the previous choice is not being made
but simply followed. When the rule is ambiguous, this claim is fraudulent. But it
is true when the rule is clear. In a system in which rules are binding and are seen
to be binding, the law can usefully stiffen the judicial spine in cases in which this
is a valuable guarantor of individual liberty against public attack.

4. Rules promote predictability and planning for private actors, legislators, and
others. From the standpoint of people who are subject to official constraints, it
is especially important to know what the law is before the point of application.
Within limits, it may be more important to know what the law is than to have a
law of any particular kind. When cases are settled in advance, people are able to
plan their affairs and to do so with knowledge of what government may and may
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not do. I worked in the Executive Office of the President from 2009 to 2012,
helping to oversee regulation, and from the private sector, I heard this complaint
as much as any other: we do not know what you want us to do; please be clearer.

In modern regulation, a pervasive problem is that members of regulated classes
sometimes face ambiguous and conflicting guidelines, so that they do not know
how to plan. Under a standard or a set of factors, neither the government nor
affected citizens may know about their obligations. Return, by contrast, to the
Miranda rules, instructing police officers how to deal with those charged with a
crime. A special virtue of those rules is that they tell the police what must be done
and therefore eliminate guessing-games that can be so destructive to planning.
So too in the environmental area, where rules are often far better than the open-
ended “reasonableness” inquiry characteristic of the common law.

S. Rules increase visibility and accountability. When rules are at work, it is clear
who is responsible, and who is to be blamed if things go wrong. This is especially
valuable when the rule-maker has a high degree of accountability and legitimacy.
A large problem with a system based on standards or factors is that no one knows
who is really responsible if, for example, the air stays dirty or the crime rate goes
up. If the Miranda rules create a problem, the Supreme Court is obviously the
problem. But if the Court sets out no rules, but a test based on factors, and if
that test produces mistakes of various sorts, the Court may escape the scrutiny
it deserves. If Congress sets out clear rules in the Clean Air Act, and if things
go very well or very badly, we know which institution deserves the credit or the
blame. But if Congress sets out open-ended standards, and essentially tells the
Environmental Protection Agency to do as it likes, accountability is significantly
reduced. Citizens have to do a fair bit of work to know whom to blame.

There is a closely related point. Without rules, the exercise of discretion can be
invisible or at least far less visible. By contrast, rules allow the public more easily
to monitor compliance. The question is relatively simple: Did they follow the rules?

6. Rules avoid the humiliation of subjecting people to exercises of official discretion in
their particular case. A special advantage of rules is that because of their fixity and
generality, rules make it unnecessary for citizens to ask an official for permission to
engage in certain conduct. Rules turn citizens into right-holders. Discretion, stand-
ards, or factors make citizens into supplicants. Importantly, factors and standards
allow mercy in the form of relief from rigid rules. But rules have the comparative
advantage of forbidding officials from being punitive, or unmoved, for irrelevant,
cruel, or invidious reasons, by a particular applicant’s request.

Compare, for example, a mandatory retirement for people over the age of
seventy with a law permitting employers to discharge employees who, because
of their age, are no longer able to perform their job adequately. If you are an
employee, it is especially humiliating and stigmatizing to have employers decide
whether you have been rendered incompetent by age. A rule avoids this inquiry
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altogether, and it might be favored for this reason even if it is both over- and
underinclusive. True, it isn’t exactly wonderful to be told that you have to retire
because of your age, but if a rule depersonalizes the situation, it has significant
advantages. Or consider a situation in which officials can give out jobs at their
discretion, as compared with one in which officials must hire and fire in accord-
ance with rules laid down in advance. In the first system, employees are in the
humiliating position of asking for grace.

From all these considerations we see that the case for rules can be very insist-
ent, especially in a world in which officials and citizens cannot always be trusted,
and in light of the enormous simplifying effects of rules for busy people with
many things to do. At the point of application, rules reduce the costs of decision,
often to zero, or close to it. If rules are good, they may also reduce the costs of
error: those who make case-by-case decisions might end up blundering, because
they lack information or competence, because they do not have the right incen-
tives, or because their motives are not pure. A point that is especially easy to
overlook: rules reduce or even get rid of noise. We will soon raise many questions
about the project of making and following rules. But first, some clarifications are
in order.

MISUNDERSTANDINGS OF THE RULE OF LAW

The ideas outlined here cast doubt on many imaginable legislative initiatives.
They support bans on retroactive law, on vague law, on secret law. They help
explain the prohibition on bills of attainder. They also call for principles of inter-
pretation that favor the availability of judicial review, “prospective only” legis-
lation, and the rule of lenity for criminal law, giving defendants the benefit of
the doubt.

But some people go further. They think that the requirements of the rule of law
provide an important check on what they see as partisanship or selectivity inso-
far as these are reflected in law. On this view, the rule of law is a requirement of
generality, and the requirement of generality forbids law from imposing selective
benefits or selective burdens. In this notion lies much of the debate over the ideas
of impartiality and neutrality in law.

An influential discussion appears in Justice Robert Jackson’s concurring opin-
ion in the Railway Express case.”! New York City prohibited anyone from oper-
ating an “advertising vehicle” on the streets, that is, a vehicle that sells its exterior
for advertising purposes. But the New York law exempted from the general prohi-
bition the use of advertising on vehicles that are engaged in the ordinary business
of the owner, and not used mainly or only for advertising.

Railway Express, a company operating nearly two thousand trucks for adver-
tising purposes, challenged the New York law under the due process and equal
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protection clauses of the American Constitution. The Supreme Court upheld
the law. The Court emphasized that judges should defer to legislatures and
noted that the local authorities might have believed that people who advertise
their own wares on trucks do not present the same traffic problems as people
in the business of advertising. The Court added that “the fact that New York
City sees fit to eliminate from traffic this kind of distraction but does not touch
what may be even greater ones in a different category, such as the vivid displays
on Times Square, is immaterial. It is no requirement of equal protection that
all evils of the same genus be eradicated or none at all” In this way the Court
rejected the idea that the principle of generality imposed serious limits on legis-
lative classifications.

Justice Robert Jackson saw things differently. He took this seemingly mundane
case as an occasion for celebrating the use of the equal protection clause as a guar-
antor of the rule of law—understood as a ban on selectivity. The equal protection
clause, as part of the rule of law, “means that the prohibition or regulation must
have a broader impact.” The requirement of breadth in turn serves a democratic
function.

[T]here is no more effective practical guaranty against arbitrary or unrea-
sonable government than to require that the principles of law which officials
would impose upon a minority must be imposed generally. Conversely,
nothing opens the door to arbitrary action so effectively as to allow those
officials to pick and choose only a few to whom they will apply legislation
and thus to escape the political retribution that might be visited upon them
if larger numbers were affected. Courts can take no better step to assure that
laws will be just than to require that laws be equal in operation.

There is much good sense here. A system of law ought to require public-regarding
justifications for the denial of benefits or the imposition of burdens. In a delib-
erative democracy, interest-group pressure or legislative self-interest is an inade-
quate basis for law. The requirement of generality can bring into effect political
checks that would otherwise be too weak to prevent oppressive legislation from
going forward. Consider a law requiring people of a certain religion or nationality
to go through onerous procedures before obtaining building permits or drivers’
licenses. If the procedural requirements were imposed generally, they might not
be imposed at all. And if such laws were imposed on everyone, and can survive
the political process notwithstanding that fact, we probably have a guarantee
that they are not so oppressive after all. That, in short, is Justice Jackson’s argu-
ment: increasing the generality of a burden, by vindicating the principle of equal treat-
ment, is a barrier to arbitrary action, because it increases the likelihood of political
retribution.
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But how are we to know whether a seemingly narrow enactment must be
applied generally? Many laws are narrow, and because their narrowness is jus-
tified, they need not be extended more generally. Children cannot vote; electric
cars are not subject to pollution controls; labor unions are exempted from anti-
trust laws. Are these forms of selectivity unacceptable? Is it illegitimate to say that
blind people cannot receive drivers’ licenses?

To know whether generality is required, we have to know whether there are
relevant similarities and relevant differences between those burdened and those
not burdened by legislation. The notion of the rule of law by itself cannot supply
that knowledge. No one thinks that “generality” should be required when there
are relevant differences. No one supposes that the speed limit laws are unaccepta-
ble if they do not apply to police officers and ambulance drivers operating within
the course of their official duties.

Any requirement of equal treatment depends on a set of principles establish-
ing whether there are relevant differences between the cases to which a law is
applied and the cases to which it is not. By itself, the idea of equality cannot sup-
ply those principles. If a law says that in order to receive federal employment,
everyone who is not white must fill out extra forms and take certain tests, we can
easily see that the grounds for the distinction are illegitimate. If a law says that
women must take strength tests to be police officers, but that men need not, we
can conclude that there is insufficient generality in the law.

But sometimes selectivity is legitimate. If a law says that people who earn more
than a specified amount of money cannot receive welfare benefits, there is no
violation of the requirement of equal treatment. When we ask whether selectiv-
ity is permissible, we cannot rely solely on ideas about rules and the rule of law.
We must make judgments about the principles that justify distinguishing among
groups of people. We are not merely requiring generality, but asking who is rele-
vantly similar to whom. The rule of law does not have the resources to resolve the
resulting debates.”

IS THE RULE OF LAW ASSOCIATED
WITH FREE MARKETS?

These points provide reason to question some prominent ideas about the rule
of law and what it entails. Consider, for example, Friedrich Hayek’s influential
discussion.”® Hayek was the twentieth century’s greatest critic of socialism, and
he also had a lot to say about the rule of law and its association with freedom
and free markets. With respect to markets, Hayek emphasized that information
is widely dispersed in society, and that even if government planners are well-
motivated, they cannot possibly have the information that individuals have.**
In Hayek’s account, the price system is a “marvel,” because it encodes so much
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information—the information held by the countless people who decide whether
to purchase, or not to purchase, goods and services. Hayek’s arguments about the
dispersed nature of information in society have enduring importance; they raise
serious questions about some forms of current regulation, which fail because offi-
cials do not know what society knows.*

Hayek offered a closely related argument about the rule of law, which he iden-
tified with an idea of “impartiality” In his account, its antonym is a system of
“planning,” in which the state picks winners and losers. Because the rule of law
does not pick out particular winners and losers, it does not play favorites, and in
this sense it is impartial. In that abstract, that sounds plausible. But what does the
requirement of generality forbid? Hayek does not disapprove of all that is done in
the name of the regulatory state. Government provision of public services is on
his view unobjectionable. Nor does he disapprove of maximum hour laws, laws
banning dangerous products, and laws protecting conditions in the workplace.

What, then, is prohibited? Hayek is concerned about those measures that
“involve arbitrary discrimination between persons.” This category includes most
importantly “decisions as to who is to be allowed to provide different services
or commodities, at what prices or in what quantities—in other words, measures
designed to control the access to different trades and occupations, the terms of
sale, and the amounts to be produced or sold.” But how do we know whether
these decisions, or any others, are arbitrary? Certainly it is not impermissible
for the state to require taxi drivers to show that they have good eyesight, or to
ban people from practicing medicine without meeting certain requirements of
medical competence. It therefore emerges that the state is banned from imposing
qualifications only when they are arbitrary on their merits. But to decide this ques-
tion, we need a theory of appropriate qualifications. The rule of law, standing by
itself, does not and cannot supply that theory. The objection to Jackson’s account
of equal treatment applies to Hayek’s account of the rule of law as well. He under-
stood the rule of law to ban arbitrariness, which is fine, but we need some princi-
ples to tell us what is arbitrary, and the rule of law, by itself, is unable to do that.

What about price controls? So long as the prices are clear, transparent, and
stable, controls seem consistent with the rule of law (which is not at all to say that
they are good policy; they usually aren’t). Hayek thinks that since they abandon
the touchstone of supply and demand, any governmentally fixed prices “will not
be the same for all sellers” and that they will “discriminate between persons on
essentially arbitrary grounds.” That might be true in practice, but in principle, we
could easily imagine a fixed price for all sellers of cell phones, soap, and women’s
shoes. Of course there is much to be said against government controls of prices
and quantities, and much of what can be said against them relates to their rejec-
tion of the forces of supply and demand. But the judgment that price controls are
“arbitrary” comes not from the rule of law, but from the idea that the appropriate
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prices and quantities of goods and services are set by the market. That is a reason-
able judgment, but it is not part of the rule of law.

It might be tempting at this point to suggest that much of Hayek’s discussion
is simply confused, and that the rule of law has nothing to do with markets at all.
This conclusion is mostly right, but too simple (and it is hazardous to disagree
with Hayek). There are at least three features shared by the rule of law and free
markets. First, the rule of law does not make after-the-fact adjustments. Rules
operate prospectively. The same is true for markets. Second, there is a sense in
which both rules and markets are “no respecter of persons.” For advocates of the
rule of law, government, like justice, should be “blind.” Markets are similarly blind.
Third, both rules and markets work against measures that impose inappropriate
informational demands on government. Price-fixing is especially objectionable
because it requires the government to do something that it lacks information to
do well. The same argument can be invoked on behalf of (at least many) rules. By
setting out rules of the road or requirements for the transfer of land, the govern-
ment can appropriately allocate informational burdens between itself and others.

On the other hand, the metaphor of “blindness” should not be overstated. All
laws do, in a sense, pick winners and losers. Certainly this is true for maximum
hour laws; it is also true for the provision of governmental services. And though
free markets may not pick winners and losers, it is often quite predictable who
will be favored and who will be disfavored under the ordinary rules of property,
tort, and contract, which make markets possible. We know, for example, that
severely disabled people are unlikely to do well in a market system.

Could a system of planning comply with the rule of law, if the “plans” were
announced in advance and if expectations were firmly protected? In a way, that
question is the nub of the matter, at least for Hayek’s largest claims. To answer
it, we need to specify what the rule of law requires. We have already identified
its essential ingredients, which include generality, clarity, transparency, nonret-
roactivity, application in the world as on the books, hearing rights, and appel-
late review. As a strictly logical matter, a system of planning could indeed comply
with all of these requirements. The price of certain goods could be announced
for the next year, and so could wages. In that sense, there is no necessary incon-
sistency between planning and the rule of law. But Hayek’s real concerns might
be pragmatic and empirical, and might not involve logical necessity at all. Most
real-world systems of socialist-style planning must shift too rapidly to conform to
the requirements of the rule of law. In addition, actual practice is highly likely to
confound plans, ensuring that what happens in practice will not resemble what
is said on the lawbooks. These points are part of the enduring argument against
socialist systems. They also help explain Hayek’s efforts to invoke the rule of law
as an objection to planning. But he was wrong to conflate the rule of law with the
commitment to free markets.
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These points raise questions about Hayek’s view and also and for the same rea-
sons cast doubt on Marxist-inspired attacks on the rule of law. Consider Morton
Horwitz’s suggestion that

I do not see how a Man of the Left can describe the rule of law as “an unqual-
ified human good”! It undoubtedly restrains power, but it also prevents
power’s benevolent exercise. It creates formal equality—a not inconsidera-
ble virtue—but it promotes substantive inequality by creating a conscious-
ness that radically separates law from politics, means from ends, processes
from outcomes. By promoting procedural justice it enables the shrewd, the
calculating, and the wealthy to manipulate its forms to their own advantage.
And it ratifies and legitimates an adversarial, competitive, and atomistic
conception of human relations.?®

This passage takes the rule of law to require much more than in fact it does. Does
the rule of law forbid the pursuit of substantive equality through, for example, pro-
gressive income taxes, welfare and employment programs, anti-discrimination
laws, and much more? Like Hayek, Horwitz appears to identify the rule of law
with (a particular conception of ) free markets. The identification is unwarranted.

A familiar challenge to rules—that they are connected with merely “formal”
equality—is therefore unpersuasive. Rules could provide that no person may
have more than one dollar more than anyone else, that the average income of
men and women must be the same, or that all racial groups must have the same
per capita wealth. There is no association between the rule of law on the one hand
and conservatism or inequality on the other.

The rule of law has many virtues, but we should not overstate what it entails.
As we will now see, the virtues of rules are inseparable from the vices of rules.
A great task of a well-functioning legal system is to come to terms with the result-
ing puzzles, which arise every day, and which can involve our most fundamental
liberties.



In Defense of Casuistry

In this chapter I offer two arguments against rules. Both of these arguments are
intended to challenge the virtue claimed for rules—that they operate as mid- or
low-level generalizations that settle all cases in advance.

First: Rules cannot always do what they are supposed to do, since substantive
disagreements may break out at the moment of application. Some rules are not
quite what they appear to be. They do not settle all cases in advance. The inevita-
bility of interpretation undermines the aspiration to rule-bound justice.

Second: The generality of rules, and their blindness to particulars, is not always
a virtue but is often a political vice, because a just system allows equity or adap-
tation to the particulars of individual cases. Rules can be obtuse; ideal justice is
flexible and based on the situation at hand.

Of these arguments, the second is the more fundamental. Nothing said here
shows that rules are impossible or generally a bad idea. But they do point the way
toward casuistry, and emphasis on particulars, as important aspects of law.

AGAINST RULES, I: ARE RULES FEASIBLE?

If rules are understood as complete, before-the-fact judgments about legal rights,
rules are not always possible. Encounters with unforeseen and unforeseeable
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cases may confound the view that matters have been fully settled in advance.
The need for interpretation, and the likelihood of competing interpretations
founded on disagreements about substance, sometimes undermine the project
of following rules.

On Language and Invitations

Because of the nature of language, legal rules may leave gaps and ambiguities.
Even when the meaning of alegal term is clear in the abstract or in the dictionary,
uncertainty may break out at the point of application.

The meaning of legal (and other) language is of course a function of both con-
text and culture. The word “bat,” for example, could mean a great many things. If a
law says that bats must be made of wood, the meaning is probably transparent and
clear, but only because of context; so too with a law saying that “bats” may not
be imported from South America. The same can be said for the words “feasible,”
“equal,” and “free.” To interpret words, we must know a great deal more than dic-
tionary meanings. We must also know the particular setting in which words are
uttered. We must similarly identify cultural understandings. The English word
“cricket” may have one meaning in Ireland and another in the United States. The
word “sick” could mean any number of things.

Thus far I have spoken of single words. To understand a whole sentence, peo-
ple must make extremely complex but amazingly rapid judgments, in which
countless possibilities, some of them based on literal or dictionary meaning, are
automatically disregarded as implausible in the context. Consider the sentence,
“take out the garbage.” This sentence is likely to have a clear meaning when placed
in a familiar context—a request for a chore within the household—but the dic-
tionary will reveal numerous indeterminacies, and in other contexts (a book
reviewer reading a manuscript, for example, or a tennis instructor commenting
on a serve), the meaning could be altogether different.

In short, background understandings of various sorts make words intelligible.
Because it’s all usually so easy, the operations of the human brain in this regard
are a bit miraculous, but sometimes the background understandings are disputed
or shift over time. The word “bat” is intelligible to sports fans because of what
they know about baseball; the word “equal” is intelligible or transparent to cer-
tain communities because of what they know, or think they know, about issues
of justice. In some cases, the word “equal,” used in a law, may be part of a rule,
because everyone knows what it specifically entails. In other cases, it might pro-
vide the foundation for a standard, because it needs to be specified, and it can be
specified in different ways. It may or may not be the basis for moral and political
controversy. Within a family, everyone may know what the word “equal” means.
In a city, the same word might be the foundation for intense dispute.
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For heuristic purposes, we might put background understandings into two cat-
egories, the semantic and the substantive. Sometimes a dispute about the meaning
of a legal term really involves semantic practice; sometimes the dispute is largely
independent of moral or political claims. We might quarrel over the meaning
of the word “bat” because we are puzzled about the kind of sports equipment
to which it refers—are we discussing baseball, table tennis, or badminton? We
might be confused because we do not know enough about the particular context.
Or we might puzzle over a question of statutory meaning because we disagree
about the relevance of the placement of a comma, about the implications of the
omission of a certain word, or about how a term is commonly understood in a
certain community.

Some people think that the contextual character of meaning undermines the
project of rule-following. But this is a mistake. “Bat” may mean one thing in con-
nection with baseball and another thing in connection with a zoo, but the term,
taken in its context, may well be determinate, and its meaning need not depend
on a moral or political argument of any sort. The contextual character of mean-
ing warns us not to make “a fortress out of the dictionary,” and thus to avoid
mechanical reliance on dictionary definitions when the context suggests that the
dictionary meaning is not apt. But the need to refer to context should not be trou-
bling to enthusiasts for rules. On the contrary, it is usually the context that makes
meaning plain.

So, too, the dependence of meaning on a range of background understandings
does not undermine the project of rule-following. Background understandings
are what make the project of rule-following feasible in the first instance.

But sometimes substantive disagreements, rooted in political or moral consid-
erations, lie behind interpretive debates. Nonlawyers may not know the meaning
of the term “freedom of speech” or “equal protection of the laws” because they
are not part of the community that defines this term, with (and this is the key
point) its accepted prototypical cases and its shared but contingent background
assumptions about substantive issues. On constitutional issues, the views of non-
lawyers often seem both dogmatic and clueless. As a matter of law, any particu-
lar understanding of the words “freedom of speech” or “equal protection” will
require much more than a dictionary or a language lesson. Thus we cannot say
whether affirmative action is compelled or prohibited by a requirement of “equal
protection” without knowing much more than dictionaries tell us. The same is
true of the question of whether misleading commercial advertising is protected
by “freedom of speech.” Perhaps the legal materials authoritatively resolve that
question; perhaps there is a shared understanding, entrenched in law. If so, the
shared understanding might well reflect agreement on some substantive moral or
political argument. If not, a view on that point might well require not a language
lesson but a substantive moral or political argument, often rooted in analogy.
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(Some views of interpretation rule such arguments off limits, as we will see in
Chapter 9.)

The same is true of the term “reasonable” in the law of tort or environmental
protection. Some people think that conduct is reasonable if it passes a cost-benefit
test; other people think that the term calls for compliance with community
norms; still others believe that it requires respect for certain understandings of
individual autonomy. Dictionaries are unlikely to resolve this question. Legal
materials can, and here again, some legal understanding might be entrenched.
But if it is not, there is some work to do, and it will involve something other than
rule-following.

When such words as “equality” and “reasonable” are taken to be vague, it is
because they are standards that need a great deal of specification to have meaning
for particular cases. Abstract terms have to be applied to endlessly varied prob-
lems that such terms may not by themselves solve. We might say that substantive
debates are invited by such terms. But substantive debates can also lie behind the
interpretation of apparently clearer and more specific terms such as “discrimina-
tion,” “use,” or “carcinogen.” Such terms are sometimes given meaning by refer-
ence to prototypical cases as well; recall the discussion of analogy in Chapter 3.
For “discrimination” and “use,” the reason should be plain. The term “carcinogen”
could certainly be understood literally (has the substance caused cancer in any-
one, ever?), but perhaps the prototypical case is a substance that creates a serious
risk, and perhaps it should not be understood literally if the result would be to
increase overall risks (as in a case in which a ban on low-level “carcinogens,” caus-
ing trivially low risks, prevents people from obtaining products that are actually
safer than those now on the market).

I hope that I have said enough to show that in some cases, the interpretation
of an apparently clear term will not depend on dictionaries or on “ordinary”
meaning. It will depend on context. If so, the act of interpreting the law, prop-
erly understood, might turn out to involve rule-following. But it might require
people to use analogies and to make substantive claims—perhaps about what
speakers should be taken to intend or about what makes the best sense. If we
are insistent on limiting interpretive discretion, we will be disturbed to find that
laws that apparently amount to rules sometimes call for moral or political judg-
ments by interpreters at the point of application.

The Problem of the Single Exception

There is an old maxim from Chief Justice Coke: Cessante rationae, cessat ipsa lex.
This idea is embodied in some statutes. California law says that “when the reason
of a rule ceases, so should the rule itself” Return to our law forbidding people
from driving over 65 miles per hour on a certain street. Jones goes 75 miles per
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hour because he is driving an ambulance, with a comatose accident victim, to the
hospital; Smith goes 90 because she is a police officer following a fleeing felon;
Wilson goes 80 because he is being chased by a madman with a gun. In all these
cases, the driver may well have a legally acceptable excuse, especially if there is
a general “necessity” exception to criminal punishment, even if there is no law
“on the books” allowing an exception in these circumstances. And if rules have
exceptions in cases of palpable absurdity or injustice, the denial of an exception
depends on a moral or political judgment to the effect that the particular result is
not palpably absurd or unjust.

We might call this the problem of the single exception. Once an exception is
made, or once it is agreed that it would be made, at least some degree of casuistry
becomes inevitable, as judges interpret rules by seeing whether the case at hand
is different from or similar to the case in which an exception is made or would
be made. Usually, of course, this is not a problem. Even if an exception would
be made in highly unusual circumstances, the rule can be applied mechanically
most of the time. The speed limit law does not unravel even if it would not apply
in all circumstances. Nonetheless, the existence of real or imaginable exceptions
complicates the idea that rules operate as before-the-fact specifications of all out-
comes in cases that arise under them.

Consider areal case, Church of the Holy Trinity v. United States.* There the Court
interpreted an apparently unambiguous statutory provision making it unlawful
for “any person, company, partnership, or corporation, in any manner whatso-
ever, to prepay the transportation, or in any way assist or encourage the impor-
tation or migration of any alien or aliens, any foreigner or foreigners, into the
United States . .. under contract or agreement . . . made previous to the importa-
tion or migration . . . to perform labor or service of any kind in the United States.”
The Court said that despite this broad and seemingly clear language, it was lawful
for the Holy Trinity church to pay for the transportation of a rector to the United
States. The Court held that the statute did not apply to the church, because that
application would be absurd in light of the statute’s purposes and was almost cer-
tainly not intended. Part of the Court’s opinion suggested that the statute would
not apply to “brain toilers,” but in important passages, the Court emphasized that
the case involved a church, and said that despite the breadth of its language, the
statute would not be applied to a religious entity.

Suppose that we understand the ruling as limited to such entities. What if a
further case arose involving a hospital paying the travel expenses of a doctor,
or a university paying the travel expenses of a scientist, or a charity paying the
expenses of an expert on how to reduce and relieve poverty? If an exception
would not be made in those cases as well, it would not be because of the binding
nature of the broad and literal language of the statutory “rule”—that issue was
settled by Holy Trinity, which refused to apply that literal language—but because
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the argument for an exception would be found weaker or less plausible in those
cases than in the Holy Trinity case. We might want to say that the Holy Trinity
exception for a church is the only one, but that conclusion would require some
kind of explanation.

Of course the strength of any claim for an exception cannot depend on any-
thing other than people’s judgments and understandings. We can imagine a
culture in which the absurdity of the application would be more obvious for a
hospital than for a church or more obvious for a charity than for anything else.
And on this score, we can imagine changes across space and time, as different
social judgments enter into assessments of absurdity. So long as rule-like lan-
guage will not be applied when it would seem absurd to apply it, then some cases
will be hard, and analogical reasoning may be unavoidable.

The argument I am making raises problems for Frederick Schauer’s preferred
solution to some of the problems posed by rules and rulelessness.* Schauer points
to the many advantages of rule-following and to the many dangers of treating a
rule as coextensive with its justifications. As we have seen, the justification for a
rule is a standard, and if rules are confused with their justifications, they are not
rules at all. But Schauer is aware that rules can produce weird or palpably unjust
outcomes in particular cases. He therefore urges what he calls “presumptive pos-
itivism,” that is, an approach to rules that refuses to investigate the justifications
for rules in ordinary cases, but that allows exceptions to be made whenever there
is genuine absurdity, or when the cases for making exceptions is exceptionally
strong. In this way Schauer hopes to have a system of rules, but also to allow an
exit from rules in extreme cases.

This solution may be the best that we can do—whether it is depends on a set
of contextual issues discussed in Chapter 8—but its interesting feature is that
it combines a regime of casuistry with one of rule-bound justice. If exceptions
will be made in cases of absurdity, then it is at least possible to ask, in every case,
whether the particular application is absurd. Of course the answer will almost
always be easy: it isn't. Nonetheless, we will on some occasions have to engage in
aform of analogical reasoning in which the apparent ruleness of the rule does not
really settle things before the fact. The content of the law, even under Schauer’s
system of presumptive positivism, will sometimes depend on political or moral
judgments made at the point of application. That may be very rare, which is a
strong point for Schauer’s approach, but so long as it can happen, rules are not
quite rules.

To be sure, there is a way of avoiding the problem: apply the literal lan-
guage, even if it produces an absurd result! Holy Trinity itself might have been
wrongly decided; many people certainly think so. Maybe literal language
should be applied as it was written, even if the result seems absurd, or even
if judges think that the legislature would not have embraced that result. (On
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that count, judges might be wrong.*) Even if you think that Holy Trinity was
wrong, other cases might seem more compelling—as, for example, when a
convicted murderer tries to inherit from the person he murdered. Should the
literal language of the law really be applied, even if it makes no exceptions for
murdering heirs? Maybe so.

An advantage of insisting on sticking with the literal language—assuming
that we really do have it—is that it avoids the decision costs, and the possible
error costs, of any system of case-by-case judgments. The disadvantage is that it
will allow for occasional absurdity—and the issue might be too small, and arise
too infrequently, for the legislature to correct it. On that view, allowing judges
to prevent unintended absurdity reduces the costs of errors. (That sounds rea-
sonable.) In most legal systems, it is well-established that judges will interpret
statutes so as to avoid absurdity, even if the language of those statutes appears
to be plain.

It is important to say that even if judges do make exceptions to avoid absurdity,
it is usually possible for people to “say what the law is” without making substan-
tive judgments. In most cases, the application of rules is automatic, even mechan-
ical. In hard cases, informed outsiders know, and can predict, which arguments
are most likely to move judges. The prediction is not itself moral in character.
A description of an evaluative judgment is still a description.® But even if that
claim is right, it is not responsive to the point here, which is that for participants
within the legal system, moral or political judgments sometimes underlie claims
about what the law is. Participants in law cannot ask what the law is by asking
what moral arguments will move participants in law. They have to ask what moral
arguments are most persuasive fo them, and they cannot answer that question as
if it were a matter of fact.

More than One Rule

There is a further issue. When judges are faced with more than one rule,
cases become problematic, and unless priority rules have been laid down in
advance, they must be settled at the point of application. Usually, of course,
only one rule is in play, and so this is not a problem. But in some cases, sev-
eral rules seem to apply to the topic at hand—a particular challenge for inter-
pretation, certainly when judges are presented with two or more canons of
interpretation.

Suppose the Supreme Court says that in the face of interpretive doubt, stat-
utes will be construed so as not to apply outside the territorial boundaries of
the United States, and also that in the face of interpretive doubt, statutes will be
interpreted in accordance with the views of the administrative agency charged
with enforcing them. Suppose that a case arises in which the agency charged
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with enforcing a civil rights law concludes that the law applies outside the United
States. The two interpretive rules conflict. What should a court do?

A legal system may or may not contain a rulelike answer to this question. If
it does not, disputes may break out at the point of application, when judges try
to accommodate the two rules. Of course if judges or others are concerned to
ensure that the system really is one of rules, they will come up with rules of pri-
ority, so that conflicts between rules can be resolved by reference to rules. But it
is most unlikely that rules of priority can be specified exhaustively in advance.

The Rule of Law Revisited

How damaging is this to the project of following rules or to the rule of law? The
simplest point here is that almost all real-world cases involving the meaning of
rules are very easy. This is because all relevant judgments that underlie readings
of rules are sufficiently shared. Usually the literal or standard reading of statu-
tory language does not produce absurdity. If genuine rules are in place, we do
not need to worry about morality when we are asking about the requirements
for obtaining a building permit, economic benefits, or a driver’s license, or even
about whether a state law, regulating casino gambling or protecting the environ-
ment, violates the Constitution. In systems that do not respect the rule of law, or
that are corrupt, permits, benefits, and licenses are given out or denied at official
whim. In rule-bound systems, that does not happen.

I have said that where legal terms do have a literal or ordinary meaning, courts
could rely on that meaning even when such reliance leads to apparently absurd or
patently unreasonable applications. We might argue in favor of literalism or ordi-
nary meaning for pragmatic purposes, indeed for some of the same pragmatic
reasons that support ruleness in general—as a means of promoting predictabil-
ity and limiting judicial discretion at the point of application. To be sure, some
legal terms are open-ended in the sense that they seem to invite discretionary
judgments at the point of application: “reasonable,” “equal,” “feasible,” “safe.” But
other terms might be interpreted literally and applied even to cases not foreseen
at the time of enactment. Many legal terms are applied to situations not specifi-
cally contemplated when they were enacted.

For example, the statutory word “pesticides,” used in a law enacted in the
1950s, would apply to a pesticide that did not exist until recently, and if an old
law uses the term “motor vehicles,” it would apply to motor vehicles that were
designed only recently, even if those vehicles are far more advanced than those in
use when the law was enacted. The existence of an unforeseen case causes inter-
pretive doubt only when two conditions are met: (1) the interpreters believe
that the case is relevantly different from the foreseen cases, and (2) the inter-
preters believe that statutory terms should not be applied to unanticipated cases
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that are relevantly different. If those conditions are met, it might be said that the
application would be absurd, or less controversially, that the statutory term does
not apply because the activity or entity in question has some characteristic that
excludes it from the category, or lacks some characteristic that would include it
within the category. Return to the example of air pollution controls, required by
law on “motor vehicles,” applied to electric cars, for which such controls make no
sense. In court, electric cars might not be deemed “motor vehicles” within the
meaning of the air pollution law.

Since (1) and (2) are sometimes true in Anglo-American law, unforeseen cases
can produce interpretive doubt. But it would be feasible to adopt an approach to
interpretation that would deny (2)—that is, courts might say that even if (1) is
met, they should apply the ordinary meaning of the legal term. In the air pollu-
tion case, a court might say: “An electric car is a motor vehicle. The application
of the law seems pretty pointless, but it’s up to the legislature, and not to courts,
to change it

If judges do not look into the reasonableness of the particular application,
some unfortunate results will follow, but we might believe that the results will
be better, in the aggregate, than those that would follow from allowing judges to
apply rules literally only in cases in which the application makes sense (to them).
‘We might fear a situation in which judges felt free to explore the justification for
the rule and the reasonableness of the application when deciding whether to
apply the rule. Part of the point of any rule is not only to serve substantive pur-
poses but also to obtain the distinctive benefit of ruleness.®

Read literally, rules are almost always over- and underinclusive if assessed by
reference to their purposes. Indeed, there is a plurality of plausible justifications
for every rule, with some very specific (“to ensure that people do not drive dan-
gerously”) to some very general (“to make the world better”); this plurality of
justifications makes the use of justifications quite problematic for those who want
to interpret rules. But it is hardly an argument that literal readings are not feasible.

We have seen that whether literal readings, when feasible, are reasonable or
right is a complex issue having to do with the costs of decisions and the costs
of errors: our faith in interpreters, our faith in those who make rules in the first
place, the aggregate risk of error, and the possibility of legislative corrections
of absurd results in particular cases. That judgment—the judgment whether to
allow for exceptions from literalism—will itself be based on moral and political
considerations. But this is not a point about feasibility.

We have concluded, then, that rules cannot be interpreted without resort to
shared background understandings, and sometimes they cannot be interpreted
without resort to substantive arguments of certain kinds, at least in a system in
which literal language will not be understood to produce absurdity or gross injus-
tice. In this way—the way suggested by the problem of the single exception—the
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case for rules must be chastened. But the case for the rule of law is intact. Whether
rule-bound decisions are preferable to the alternatives is another question; it is to
this question that I now turn.

AGAINST RULES, II: ARE RULES OBTUSE?

In many spheres of law, people do not rely on rules at all. A rule book for telling
jokes may be helpful, but if you really tried to tell jokes by following clear rules
laid down in advance, you probably would not be very funny. Few of us have clear
rules for dealing with friends in distress. Doctors are said to follow rules, and
surely they do, but some illuminating accounts treat clinical medicine as a matter
of casuistry, in which experienced people build up judgments analogically and
from experience with past cases. They rely on rules of thumb rather than manda-
tory rules.” People who write by reference to rules are likely to be poor writers.
Indeed, a rule-oriented approach to writing reflects insecurity, and this is visible
to readers.

A major qualification: if you can get access to a really good algorithm, you
might do best to follow it, whether the issue involves jokes,® friends, medicine,
or writing. In multiple areas, we are finding that good algorithms, and machine
learning, can outperform human judgment. For predictions problems, it might
be good to proceed case-by-case, but it might be even better to rely on the kinds
of complex rules that are embodied in algorithms. Growing evidence to this
effect has major implications for law, where we are likely to see massive advances
with the aid of algorithms and machines. Humanly-designed rules are vulnerable
in ways that machine-designed rules may not be, because the latter may have a
degree of accuracy, and a capacity for change over time, that will drive down the
costs of errors. I will introduce this qualification at several points below.

It remains true that many legal rules are far too rigid. Here, then, are some
basic problems with rule-bound justice.

1. Rules are typically over- and underinclusive if assessed by reference to the reasons
that justify them. A speed limit rule is designed to promote safety. But any such
rule will prohibit driving that raises no safety risk. Suppose that the speed limit
is 65 miles per hour. If so, excellent drivers, with little or no traffic, are prohibited
from going 75 miles per hour on sunny days, even though the risk from exceeding
the speed limit is essentially zero. In that sense, a speed limit law is overinclusive.
It is also underinclusive: a poor driver, during a snowstorm and a great deal of
traffic, should be driving well under 65 miles per hour.

What is true of speed limit laws is true of countless others. A mandatory retire-
ment rule, for those above a certain age, is an obvious example; so is a minimum
age requirement (say, for voting, or for entering certain professions); so is a ban
on incest (at least if it is defended by reference to standard justifications, such
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as coercion or health risks to any resulting children); so are height and weight
requirements for certain jobs. Rules are justified by reasons, and reasons are
typically standards; if reasons provide the gold standard, rules do not quite
measure up.

If you have ever been frustrated by modern government, you know that rules
can produce arbitrary outcomes. Experience is likely to turn up considerations
that make it odd or worse to apply the rule. Particularized decisions may be just,
and rule-bound decisions may be unjust, because the latter could not sufficiently
take account of individual circumstances. This was a large part of the argument
in the important case of Woodson v. North Carolina,’ in which the Supreme Court
invalidated mandatory death sentences (see Chapter 6).

For similar reasons, it is sometimes ineflicient to make decisions by rule,
because any rule that we can realistically generate will produce too much inac-
curacy in particular cases (the problem of error costs). Individualized decisions
might well be better. If people can adapt their behavior to the rules, and thus
avoid the inefficient outcome, this problem will be minimized. But sometimes
private adaptation is not a realistic or adequate response.

Consider, for example, the case of college admissions. It is reasonable to think
that any simple rule would produce too many errors from the standpoint of the
goal of obtaining a good student body. Even a complex rule or formula, allowing
several factors to count but also weighting them and hence minimizing discretion,
may turn out to produce many mistakes. (To be sure, a terrific algorithm, produc-
ing some kind of rule, might be best of all.) Or consider the matter of criminal
sentencing. While open-ended discretion has been persuasively criticized, on the
ground that it produces arbitrariness, discrimination, and sheer noise, the range
of relevant variables is very wide, and rigidly rule-bound decisions could pro-
duce much injustice. Or consider the rigidly rule-bound enforcement of the laws
against drunk driving in Norway, when people were sent to jail for three weeks
for having a relatively low blood alcohol content over 0.05 percent—even when
driving to back their cars into the garage or to save lives.'® (Could we do better, in
both cases, with a good algorithm, consisting of a complex rule? Almost certainly,
and we’ll get there. But we’re not there yet.)

In modern regulatory law, this problem is associated with the pervasive and
damaging phenomenon of “site level unreasonableness.”'! This phenomenon
occurs when a general rule is applied to situations in which it makes no sense.
Consider a requirement that all eating places have two fire exits, that all places
of employment be equipped with ramps as well as staircases, or that all pollu-
tion sources use certain expensive antipollution devices. (Many more examples
could be added.) The general rule can impose enormous costs for few benefits in
the particular site, yet administrators insist on mechanical compliance with the
general rule. Perhaps it would be best to dispense with rules and instead to allow
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firms to comply by showing adequate performance, a process to be overseen by
flexible inspectors.

The legal philosopher Roscoe Pound thought that the over- and underinclu-
siveness of rules called for a special attitude from the American judge. In Pound’s
view, the good judge “conceives of the legal rule as a general guide to the judge,
leading him to the just result, but insists that within wide limits he should be free
to deal with the individual case, so as to meet the demands of justice between the
parties and accord with the general reason of the ordinary man.”'? We should be
careful there. In view of the fact that any such judge would incur high decision
costs, and might produce high error costs as well, Pound’s suggestion was far too
crude. But under imaginable circumstances, he was right.

2. Rules can be outrun by changing circumstances. People who issue rules cannot
know the full range of particular situations to which the rules will be applied,
and in new circumstances, the rules may be hopelessly anachronistic. Countless
rules from the 1970s and 1980s have turned out to be utterly inadequate for the
twenty-first century. Consider the regulation of banking and telecommunica-
tions. After the rise of automated teller machines, old prohibitions on “branch
banking” turned out to make absolutely no sense; after the rise of cable televi-
sion, a regulatory framework designed for a handful of television networks came
to be seen to be built on wildly anachronistic assumptions. Whenever circum-
stances are in rapid flux, it may be best to avoid rules altogether in favor of stand-
ards, factors, or presumptions,'?® or at least to create a few simple rules that allow
room for private adaptation.

John Dewey thought the point counted against use of abstract rules and princi-
ples in law generally: “Failure to recognize that general legal rules and principles
are working hypotheses, needing to be constantly tested by the way in which they
work out in application to concrete situations, explains the otherwise paradoxical
fact that the slogans of the liberalism of one period often become the bulwarks of
reaction in a subsequent era.”'*

3. Abstraction and generality sometimes mask bias. When people are differently
situated, it may be unfair or otherwise wrong to treat them the same, that is, to
apply the identical rule to them. Anatole France’s quip on this count is deserv-
edly famous: the poor “have to labor in the face of the majestic neutrality of the
law, which forbids the rich as well as the poor to sleep under bridges, to beg in
the streets, and to steal bread.”"* The quip brings out a common problem with
apparently neutral rules. If everyone must use stairs, people who use wheelchairs
will face special disadvantages. If everyone must pay to enter museums, people
without money will be unable to go to museums. If every employee must lack the
capacity to become pregnant, most women will be frozen out of the workforce.

By ignoring individual circumstances, general rules can harm members of
identifiable groups with distinctive characteristics, and in that sense reflect bias
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despite or even because of their generality. A familiar understanding of equal-
ity requires the similarly situated to be treated the same; a less familiar but also
important understanding requires the differently situated to be treated differ-
ently, also in the interest of equality. The civil rights movement for disabled peo-
ple has this feature. So too with certain claims in the area of sex equality, where
women seek treatment that fairly reflects sex differences, and that does not turn
their differences into disadvantages. General rules might abridge equality to the
extent that they do not allow people to speak of relevant differences.

4. Rules drive discretion underground. When rules produce arbitrariness, unfair-
ness, or palpable inaccuracy in particular cases, people in a position of authority
may simply ignore them. Discretion is exercised through a mild form of civil dis-
obedience, which may be hard to police or even to see. Thus in Woodson v. North
Carolina,'® discussed in Chapter 7, the Court invalidated the mandatory death
penalty in part on the ground that the mandatory rule could not possibly be man-
datory in practice. In fact juries would refuse to sentence people to death, but for
reasons that would not be visible and accessible to the public.

“Jury nullification” of broad and rigid rules is a familiar and often celebra-
ted phenomenon. Similarly, enforcement agencies can simply refuse to enforce
statutes when they are too rigid and rulelike in nature. Prosecutors may fail to
enforce laws that contain mandatory rules. This has happened in the United
States, for example, with many officials refusing to enforce the “three strikes,
and you're out” policy, threatening life imprisonment for people convicted of
three felonies. On occasion, the American Clean Air Act’s severe provisions
for listed pollutants, operating in rulelike fashion, has led the Environmental
Protection Agency to stop listing pollutants at all. “[ T ]he act’s absolute duties
to respond to danger prompted officials not to recognize the dangers in the first
place”” It is hard to police selective prosecution, and the resulting exercise of
discretion may be far worse than what would be produced in a system of factors
or standards.

S. Rules allow evasion by wrongdoers. Because rules have clear edges, they allow
people to “evade” them, by engaging in conduct that is technically exempted and
hence not covered by the rules themselves. The problem is that this evasive con-
duct can create the same or analogous harms as are prohibited by the rules. In
the notorious area of tax law, clear rules can allow taxpayers to escape taxation
by imaginatively designed tax-evasion schemes; a system of standards has advan-
tages on this count. As Charles Black writes, “Some lawyers talk as though they
thought maximum clarity always desirable even though they wouldn’t have to
probe very deeply to find that fraud, and fiduciary obligation, and undue influ-
ence, have been carefully isolated from exact definition, because such exact def-
inition would simply point out safe ways of immunity, and, to the birds of prey,

make the law ‘their perch and not their terror’ "'
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We have seen that rules are underinclusive as well as overinclusive if we refer
to their background justifications. In this light, and in order to prevent evasion,
things might be much better if the justifications (in the form of a standard) are
enacted rather than the rule. A serious problem with rules is that if judges cannot
proceed by analogy and extend them where their justification so suggests, peo-
ple will be able to engage in harmful conduct because of what might seem to be
a mere technicality. Sometimes judges have interpreted statutes well beyond the
instances that gave rise to them, and even well beyond their literal language, in a
process of analogical reasoning designed to overcome the problem of evasion."”
Whether or not that is justified, it puts a bright spotlight on a potential problem
with rules.

6. Rules can seem dehumanizing and procedurally unfair; sometimes it is necessary
or appropriate to seek individualized tailoring. A prominent conception of proce-
dural justice—embodied in the due process clause—says that people should have
a hearing in order to test whether a rule has been accurately applied. Thus, for
example, the Supreme Court has held that someone who is deprived of welfare
benefits has a right to a hearing to contest the deprivation.?® This understanding
of due process fits well with a system of rules. The whole point of the hearing is
to see whether the rule has been accurately applied. The hearing fortifies the rule.
For example, people might contest the denial of social security benefits, on the
ground that they really are entitled to those benefits, or the suspension of a driv-
er’s license, on the ground that they did not engage in conduct that would justify
suspension, or a criminal penalty, on the ground that they committed no crime.

But another conception of due process urges that people should be allowed
not merely to test the application of law to fact, and to contest official claims
about what happened, but also to urge that their case is different from those that
have gone before, and that someone in a position of authority ought to pay heed
to the particulars of their situation. For example, people might argue that they
really do deserve parole, or a license to build on their property, or admission to
some educational program, without contesting the facts. On this view, people
affected by the law should be permitted to participate in the formulation of the
very principle to be applied to their case. This idea reflects norms of participation,
accountability, and responsiveness. If people are to be permitted to participate in
giving content to the standard to be applied to their case, no rule can be set down
in advance. A standard is what is needed. There is also a point here about individ-
ual dignity, which, on one view, argues in favor of requiring those in positions of
power actually to see, and to listen to, those whose well-being is at stake.

7. Rules and rule-following can have unfortunate psychological effects on public
officials, by reducing their sense of responsibility. A long-standing function of equity
is to make exceptions to rules that are senseless or too harsh in individual cases.
Rules can eliminate the equitable spirit, making officials unwilling to exercise the
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discretion that they do or should have, and allowing them to be indifferent to or
even to take pride in their refusal to counteract error or injustice. In short, rules
can reduce officials’ feelings of responsibility. This consequence of rules is vividly
explored in Robert Cover’s work on judging in the era of slavery, when a spirit of
ruleness made judges less willing to work against some of the horrors of slavery.”!

The potentially harmful psychological effects of rules played a large role in
Bentham’s critique of rule-following: “Familiarized with the prospect of all those
miseries which are attendant on poverty, disappointment, and disgrace, accus-
tomed even to heap those miseries on the heads of those by whom he knows them
to be unmerited, he eases himself by habit of the concern which the prospect
of them would produce in an unexperienced mind.” In this way the rule-bound
judge resembles “a man whose trade is in blood,” who “becomes insensible to the
sufferings which accompany the stroke of death.””> Hence Bentham favored an
“anxious sensibility” incompatible with simple rule-following.

Anyone who participates in a legal culture can see at first hand the lawyer’s spe-
cial pride in adhering to rules even though the result is absurdity or gross injus-
tice. This pride should be viewed with a combination of respect and alarm.

8. Good judging outstrips good rules. These points can be summarized with the
suggestion that in many cases, an ideal judge is alert to a range of particulars that
cannot be easily captured in rules. In deciding who should have custody in a dis-
puted case or whether a convicted criminal deserves along sentence or a short
one, rules will often be quite crude. Just as good friends, good writers, good ten-
nis players, and good comedians do not entirely rely on a rule book, so too a
good judge is able to see what matters, and how to weigh what matters, in partic-
ular cases. To know what counts, a judge has to work from an account of some
kind. But ideal justice outstrips rules; it adapts the account to the particulars of
the case.

Consider the intriguing suggestion that “it is just not possible to capture, in a
set of explicit imperative sentences or rules, more than a small part of the prac-
tical wisdom possessed by a mature moral individual. ... The sheer amount of
information stored in a well-trained network the size of the human brain, and the
massively distributed and exquisitely context-sensitive ways in which it is stored
therein, preclude its complete expression in a handful of sentences, or even a
large bookful. Statable rules are not the basis of one’s moral character. They are
merely its pale and partial reflection at the comparatively impotent level of lan-
guage.”” For a good judge, the same may be true in law.

Here again, we should be careful—and look forward rather than backward.
Some rules are simple; others are complex. In principle, a sufficiently complex
rule could do well in capturing the particulars of situations. It might be designed
to capture what friends do in diverse situations, what different people find funny,
how to handle someone with heart disease or in the midst of a divorce, when to
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allow criminal defendants out on bail, when to audit taxpayers. The better the
algorithm, the more it should be able to avoid the overinclusiveness and under-
inclusiveness of rules. The brilliant 2013 movie Her can be seen as a case study in
the potential to use machine learning to promote personalization. In the movie,
an operating system, named Samantha, is able to learn what human beings need
and want, and to supply exactly that.

It’s a movie, of course, but increasingly, something like it is a reality. Perhaps
the legal system can look more like Samantha, learning about individual situa-
tions to fashion complex rules, laid down in advance, that are highly accurate (for
driving, for polluting, for receiving permits and benefits). Such rules might be
far better than case-by-case justice pursuant to standards. In fact that is starting
to happen.*

Even if Samantha’s day is far away, nothing said here shows that rules are always
inferior to case-by-case judgments; this would be an absurdly general claim. That
very claim—a claimed rule—would be obtuse for the same reason that rules are
obtuse. But rules often go wrong because they diverge from the arguments that
justify them, producing outcomes that make no sense. When legal systems ref-
use to make rules, it is because people understand that any rules would misfire
too frequently. The largest lesson is no less important for its roots in antiquity: if
human frailties and institutional needs are put to one side, particularized judg-
ments, based on the relevant features of the single case, represent the highest
form of justice.



Without Reasons, Without Rules

We have seen serious problems with rule-bound judgments; it is time to turn to
a different way of deciding cases. Problems with rules can push participants in
law in the direction of standards, presumptions, analogies, or some combination.
Such problems may even lead in the direction of entirely case-specific judgments,
and it is here—with what we might call wholly untheorized outcomes—that

I shall begin.

FULL PARTICULARITY

Reason-giving is prized in law, as of course it should be. Without reasons, there
is no assurance that decisions are not arbitrary, random, or invidious, and people
will be far less able to plan their affairs. Reasons have a lot in common with rules,
even if they are not rules at all.

But in many areas of both life and law, institutions are permitted to operate
with full particularity: people converge on the result, but they need offer no rea-
sons for their decisions." A parent might say: “Because I said so!” A spouse might
say, “I just don’t feel like it right now.” An employer might announce, “That’s
what I want. Period.” In some domains, each decision applies to the case at hand
and to that case alone. People avoid grand theories, but they avoid low-level
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justifications too. In refusing to hear a case, for example, the Supreme Court is
silent, and its refusal has no precedential force. In issuing verdicts, juries usually
do not give reasons. College admissions offices produce results but rarely justifi-
cations. Many teachers do not offer reasons for grades. Outcomes are not merely
incompletely theorized; they are not theorized at all. They are based on a special
form of casuistry, if it even counts as that—judgments unaccompanied by rea-
sons uniting or distinguishing cases.

Full particularity has diverse sources. First, people may lack reasons in the
sense that they know what they think without knowing why. A while ago, there
was a local radio station with a morning series, called, “Make It or Break It.” The
host would play a new song and then ask listeners to call in to say whether they
liked it or not. After they announced their verdict, he would ask them to give
their reasons. Many listeners would exclaim, “Because I like the way it sounds!”
Or: “Because I didn’t like the way it sounds!” Eventually the host gave up in
frustration.

You may know that dropped objects fall, that George Washington was the first
president, that climate change is real, or that slavery is wrong, without being able
to offer an explanation for your knowledge. In extreme cases, you may know that
something is true without being able to say anything at all by way of explana-
tion. Second, a judge may actually have reasons but fail to give them publicly.
For various reasons, the judge might want to be silent on that topic. Perhaps it
takes some work to offer an explanation, and the judge does not want to do that
work. Perhaps the judge is not confident about the explanation, and fears that if
itis offered publicly, it will create trouble for the future. Third, people on a multi-
member institution may be unable to agree with one another about relevant
reasons (even though each of them has a reason) and hence leave an outcome
officially unexplained. In any of these cases, this approach ofters full particularity
because by their very nature, reasons are more abstract than the outcomes they
justify. Reasons may therefore apply to cases that the court, in justifying a partic-
ular decision, does not have before it. That sounds good, possibly even part of the
rule of law, but it might produce problems as well.

In American law, perhaps the most famous (or infamous) illustration comes
from Justice Potter Stewart: “I shall not today attempt further to define the kind
of material I understand to be embraced within that shorthand definition [of
hard-core pornography] and perhaps I could never succeed in intelligibly doing
so. But I know it when I see it, and the motion picture involved in this case is
not that”> Consider also John Dewey’s rendition of “the old story of the layman
who was appointed to a position in India where he would have to pass in his
official capacity on various matters in controversies between natives. Upon con-
sulting a legal friend, he was told to use his common-sense and announce his
decisions firmly; in the majority of cases his natural decision as to what was fair
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and reasonable would suffice. But, his friend added: ‘Never try to give reasons, for
they will usually be wrong. ™

We have seen that well-functioning legal systems prize the enterprise of reason-
giving, and for good reasons. But there is a good reason to be wary of reason-
giving; like rules, reasons may be both over- and underinclusive. Whenever
you offer reasons for what you have done, there is a risk that you will regret it—
because the reasons offered may turn out, on reflection, to collide with new situa-
tions, or with fresh evidence, or with your considered judgment about how a later
case should come out. A reason offered in case A may generate a bad outcome in
case B. In this way reasons have the disadvantages of rules. And if judges try to
ensure that the original statement of reasons is right, they may have to decide a lot
of cases in the context of deciding one, and this would impose an intolerable bur-
den. Refusing to offer reasons can reduce the costs of decisions, and under plau-
sible assumptions, can reduce the costs of errors as well. It can be much easier to
decide on results than to offer reasons for results; consider college admissions,
grading, the denial of certiorari, or a jury verdict.

As we have seen, the distinction between holding and dictum helps reduce
this problem. To recapitulate: if we understand the holding to be the narrowest
possible basis for the decision, a subsequent court is always in a good position
to offer sufficiently narrow reasons for the outcome in case A—that is, reasons
that ensure that the outcome in case A does not produce a bad or wrong result
in a case that is genuinely different. In initially giving a reason, court A may be
unaware of possible future cases that will draw that reason into doubt because of
its imprecision and excessive generality. But court B, able to offer some narrower
and better-fitting explanation for the outcome, can eliminate the difficulty. It
can label the excessive generality “dicta.” The subsequent court’s power to do
this can also endanger the rule of law, since the decision in the earlier case may
turn out to be much narrower than it appeared to be, indeed much narrower
than the opinion originally suggested. Decisions may start to look disturbingly
ad hoc. But this disadvantage may be outweighed by the need for flexibility in
new circumstances.

The process of recharacterizing holdings may seem mysterious, but it has many
parallels in ordinary life. As any parent knows, children often make arguments
based on precedents. When parents respond to those arguments, they treat the
precedents as filled with dicta. A child says: “But you let me stay up late last night.”
Parents respond: “That was different because it wasn't a school night.” Or: “That
was a special occasion; it was your sister’s birthday.” In short, parents say: that was
not what the precedent really stands for. They say that children should respect the
holding, as now characterized, rather than the dicta. Parents have to be casuists.
Of course discussions between friends and spouses have similar features.
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Thus far I have emphasized that reasons offered in one case may turn out to
be too crude, but I have only touched on another difficulty with reason-giving. It
is possible to know something without entirely having, or being able to offer, an
explanation for your knowledge. For example, you may know that this is Diane’s
face, and no other face, without knowing quite why you know that fact.* Or you
might know that a certain act would be wrong, without knowing quite why it
would be wrong. People often know something without being able to give an
account of why it is true.

Is there an analogy in law? Most of the time, there isn’t. A special quality of
most legal systems is a requirement of reasons for outcomes, and this require-
ment makes it hard to prize a capacity to know what the law is without knowing
why it is as it is, or how a case should come out without knowing why it should
come out that way. When judges conclude that a case should be resolved a cer-
tain way, it is usually because they have reasons for their conclusion. Conceivably,
however, there is an aspect of socialization into law that enables people to see that
case A is “like” case B, and not at all “like” case C, without necessarily having, or
being able to offer, much of an account of why this is so.

It is possible that experienced judges, as do experienced doctors, athletes,
engineers, and lawyers, develop a faculty best described as wisdom, perception,
or judgment: one that allows them to reach decisions very well and very quickly.
This is a faculty quite different from creativity, intelligence, or analytic capacity.
It seems to be associated with the ready and sympathetic apprehension of a wide
range of diverse particulars, alongside an appreciation of the appropriate weight
to be given to each. Certainly we can imagine a class of people who have a won-
derful capacity to tell whether one case is relevantly like another or to decide who
should win cases, but who lack much of a capacity to explain what underlies their
ultimate judgments or their convictions about relevant similarity and difference.
They have a “good ear,” unlike some others, who have a “tin ear” for law.

This is an important and familiar phenomenon in private life, public life, and
law. We know that a certain friend is a good judge of character, that someone else
knows what to do in hard situations, that someone else knows exactly what to say
at a party, that someone else is a terrific flirt, that someone else knows just what
sorts of arguments will work in court. At the very least, we can say that some peo-
ple have a capacity for judgment that outruns their explanatory powers. Compare
this striking description of President Franklin Delano Roosevelt:

Frances Perkins later described the President’s idea . .. as a “flash of almost
clairvoyant knowledge and understanding” He would have one of these
flashes every now and then, she observed, much like those that musicians
get when “they see or hear the structure of an entire symphony or opera.” He
couldn’t always hold on to it or verbalize it, but when it came, he suddenly
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understood how all kinds of disparate things fit together.... Roosevelt
made up for the defects of an undisciplined mind with a profound ability to
integrate a vast multitude of details into a larger pattern that gave shape and
direction to the stream of events.®

Perhaps it would ultimately be possible for such people (or atleast outside observ-
ers) to explain what underlies these good apprehensions, but this may not be so.
Of course it is important not to overstate or to mystify these issues. Probably the
faculty of wisdom, perception, or judgment amounts to a capacity to think very
quickly of a resolution that takes account of everything that matters, including a
wide array of competing considerations, and that coheres well with the rest of our
particular and general judgments. When someone is thought to be wise about
how to handle particular problems in law, it is often because she is able to see how
to resolve a case without doing violence to our other judgments at the horizontal
and vertical levels. She is thus able to resolve cases and to decide who wins and
who loses, while minimally endangering other valued goods and goals. A person
who has this capacity is a good judge, in the sense that she knows how to resolve
legal disputes. But she would be a much better judge if she were also able to offer
some sort of explanation for her choice. The best judges do not merely make
good decisions: they are also good at explaining why their decisions are good.
In American law, the greatest judges include Oliver Wendell Holmes Jr., Louis
Brandeis, and Robert Jackson, and they were great reason-givers. In the modern
era, Richard Posner ranks with them, and he too is terrific at giving reasons.

FACTORS

Often judges and others who reject rules do offer reasons, but they rely on a set
of factors. We can use judgments based on factors as a good way to approach and
evaluate rule-free decisions. Like analogies and standards, factors reveal some
of the vices and virtues of rulelessness; in their opposition to rules, they much
overlap with judgments based on standards or analogies. But judgments based
on factors have some distinctive features as well, and these are of considerable
independent interest.

Judgments based on factors are not a matter of untrammeled discretion, and
legal systems rarely fail to constrain discretion even when the category of relevant
factors is large. Almost every legal system imposes some limits on what may be
counted; usually those limits are explicit (“consider these factors, but no others”)
but sometimes they are only tacit. We can be clearer about decision by factors
after exploring a few examples and also after seeing why a system of factors is
often thought to be a good method of decision—required, sometimes, by the
Constitution itself. The law governing the death penalty is the best place to start.
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EXAMPLES

In Furman v. Georgia,® the Supreme Court, following Papachristou, held that a
rule-free death penalty violated the due process clause—not because it was
excessively barbaric for the state to take life, but because the states allowed too
much discretion in the infliction of the penalty of death. The problem with the
pre-1970 death penalty was therefore procedural. States did not limit the discre-
tion of juries deciding who deserved to die. Thus Justice Stewart wrote,

These death sentences are cruel and unusual in the same way that being
struck by lightning is cruel and unusual. For, of all the people convicted of
rapesand murdersin 1967 and 1968, many just as reprehensible as these, the
petitioners are among a capriciously selected random handful upon whom
the sentence of death has in fact been imposed. ... [T]he [Constitution]
cannot tolerate the infliction of a sentence of death under legal systems that
permit this unique penalty to be so wantonly and so freakishly imposed.

North Carolina responded to Furman by enacting a “mandatory” death penalty,
eliminating judge and jury discretion. Under North Carolina law, a mandatory
death penalty was to be imposed for a specified category of homicide offenses.
No judge and no jury would have discretion to substitute life imprisonment in
cases falling within that category. No judge and no jury would have discretion to
decide who would live and who would die. In this way, North Carolina attempted
to apply sharp rule-of-law constraints to the area of death sentencing.

In Woodson v. North Carolina,” the Supreme Court held, strikingly, that a man-
datory death sentence was unconstitutional because it was a rule. Invoking the
need for individualized consideration, the Court said that “the belief no longer
prevails that every offense in a like legal category calls for an identical punish-
ment without regard to the past life and habits of a particular offender.” According
to the Supreme Court, a serious constitutional shortcoming of the mandatory
death sentence

is its failure to allow the particularized consideration of relevant aspects
of the character and record of each convicted defendant before the impo-
sition upon him of a sentence of death. . . . A process that accords no signifi-
cance to relevant facets of the character and record of the individual offender
or the circumstances of the particular offense excludes from consideration
in fixing the ultimate punishment of death the possibility of compassion-
ate or mitigating factors stemming from the diverse frailties of humankind.
It treats all persons convicted of a designated offense not as uniquely
individual human beings, but as members of a faceless, undifferentiated
mass to be subjected to the blind infliction of the penalty of death.
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On this view, justice is emphatically not blindfolded. It is attuned to the fact that
human beings are “uniquely individual.” It sees “diverse frailties” and makes them
relevant. It ensures “particularized consideration.”

What ultimately emerged from Woodson is a system in which the death penalty is
generally decided through considering a set of specified factors, in the form of aggra-
vating and mitigating circumstances. It is this system of capital sentencing that, in the
Court’s view, walks the constitutionally tolerable line between unacceptably manda-
tory rules and unacceptably broad discretion. To be sure, some justices, including
Justices Stephen Breyer, Harry Blackmun, and Ruth Bader Ginsburg, have con-
tended that the line is too thin—that there is no possible system of capital sentenc-
ing that adequately combines the virtues of individualized consideration, required
by Woodson, with the virtues of nonarbitrary decision, required by Furman. And of
course it is also possible to believe that capital punishment is simply too cruel.

Woodson arose in an especially dramatic setting, but the Court’s preferred
method—factors rather than rules—can be found in many areas of both life and
law. For example, the Court offers no rules for deciding how much in the way of
procedure is required before the state may take liberty or property.® Any “rules,”
the Court suggests, would be too inaccurate and too insensitive to individual cir-
cumstance. Instead the Court requires an assessment of three factors: the nature
and weight of the individual interest at stake, the likelihood of an erroneous deter-
mination and the probable value of additional safeguards, and the nature and
strength of the government’s interest. This somewhat open-ended multifactor test
is quite different from what is anticipated in Papachristou. It sacrifices predictabil-
ity for the sake of accuracy in individual cases. Rule-of-law values might seem to
be jeopardized by such a test, but those values have been promoted by analogical
reasoning, which has built up, over time, a relatively predictable set of principles.

Or consider the Second Restatement of the Conflict of Laws, which says that in
cases having multistate features, the applicable law will be chosen after an assess-
ment of a complex set of factors: “the needs of the interstate and international sys-
tems; the relevant policies of the forum; the relevant policies of other interested
states and the relative interests of those states in the determination of the particular
issue; the protection of justified expectations; the basic policies underlying the par-
ticular field of law; certainty, predictability and uniformity of result, and ease in the
determination and application of the law to be applied.” Similarly, the practice of
many college, graduate school, law school, and medical school admissions commit-
tees is to rely on a set of factors not reduced to a rule or even a formula. We might
refer as well to the practice of criminal sentencing, which sometimes depends on
factors rather than rules, even asitis disciplined by the recent sentencing guidelines.

It is useful to compare the short-lived “irrebuttable presumption” doctrine,
founded on similar ideas. The key case was brought by Jo Carol Lafleur, a jun-
ior high school teacher in Cleveland.” The school board required every pregnant
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schoolteacher to take maternity leave without pay, starting five months before the
birth of the child. Lafleur argued that her pregnancy did not adversely affect her abil-
ity to teach. The Supreme Court held that the Cleveland rule violated the due proc-
ess clause simply because it was a rule. “There is no individualized determination
by the teacher’s doctor—or the school board’s—as to any particular teacher’s abil-
ity to continue at her job. The rules contain an irrebuttable presumption of physical
incompetency, and that presumption applies even when the medical evidence as to
an individual woman’s physical status might be wholly to the contrary.” The Court
said that the due process clause disfavors “permanent irrebuttable presumptions.”

Justice Rehnquist, writing in dissent, was quite mystified by this idea. In fact
he was incredulous:

Hundreds of years ago in England, before Parliament came to be thought of
as a body having general lawmaking power, controversies were determined
on an individualized basis without benefit of any general law. Most students
of government consider the shift from this sort of determination, made on
an ad hoc basis by the King’s representative, to a relatively uniform body
of rules enacted by a body exercising legislative authority, to have been a
significant step forward in the achievement of a civilized political society.

For Justice Rehnquist, every law is an irrebuttable presumption, at least if it is
arule. In the end the Court’s approach is “nothing less than an attack upon the
very notion of lawmaking itself” That is a powerful argument, and it has pre-
vailed in the sense that the Court no longer invokes the irrebuttable presump-
tion doctrine. But the Lafleur case reflects a pervasive conception of procedural
fairness—one that calls for individualized consideration, based on factors, in lieu
of rules. Although rule-bound justice has a great deal of appeal, the same is true
of individualized consideration, which seems to reflect respect for the whole sit-
uation, and for the whole person.

FACTORS WITHOUT RULES

What are the features of a system based on factors?

1. Multiple and diverse criteria. It is obvious that in a system of factors, decisions
emerge from an assortment of criteria. No simple rule or principle can be applied
to the case. If a rule results from a lot of before-the-fact work, so that application
can be mechanical (and costless), a system of factors requires a lot of after-the-
fact work, so that application can be creative and burdensome (and costly).

2. Difficulty of specifying the relevant factors exhaustively in advance. In a system
of factors, it is often impossible to describe exactly what is relevant in advance.
People know too little to say. The relevant terms may be too general and abstract to
contain sharp limits on what can be considered. The legal terms are incompletely
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specified standards—exhaustive but vague. It is in the specification that a more
complete account of the factors will be provided. Or the relevant factors may
be specified, but there will be some proviso at the end, allowing, for example,
consideration of “such other factors as are deemed relevant™—to show that new
factors may come up. The legal terms are specific but nonexhaustive. Both of these
strategies are pervasive.

3. Absence of a clear, a priori sense of the weight of the criteria. It is typical of
this procedure that the relevant criteria cannot be assigned weights in advance.
Consider hearing rights under the due process clause: in deciding how much of
a hearing is required before someone may be deprived of some interest, we do
not know exactly how much weight to give to the government interest in effi-
ciency, or exactly how much weight to assign to the individual interest in ensur-
ing against mistaken deprivations. Answers are offered in the context of concrete
controversies.

4. Attentiveness to (much of) the whole situation. Rule-governed justice is
abstract in the sense that it attends to only a small part of a complex situa-
tion. A system of factors looks at a range of particulars. In the college admis-
sion setting, for example, officers might examine not just test scores, but also
grades, extracurricular activities, family background, geography, race, gender,
and much more. In the area of capital sentencing, juries and judges look to a
wide range of variables relating to the offender and the offense. In voting rights
cases, courts sometimes explore many aspects of the context in order to test for
discrimination. Judges frequently say that they are looking to “the totality of
the circumstances”; tests of this sort imply a wide and close look at individual
circumstances.

On this view, justice is far from blind. It tries to see a great deal. On the other
hand, it would be a mistake to say that a system of factors is attentive to all aspects
of the situation. There is no such thing as attention to all particulars. Human and
legal perception are inevitably selective. Every legal system based on factors
excludes a wide range of variables, treating them as irrelevant or illegitimate. Even
in a discretionary admissions program, for example, the authority is not expected
to care about an applicant’s initials or foot size.

In short, a system based on factors attends to much of the whole situation
but certainly not to all of it. And because decision by factors entails attention
to much of the whole situation, and thus to a range of particulars, it is familiar
to see people arguing that their case is relevantly different from those that have
come before. A litigant in case A can always say that in some particular way, his
case is relevantly different from case B. And in the subsequent cases, litigants who
invoke relevant particulars can show that the “real” argument on behalf of case
A is much narrower than had been thought.

S. Attentiveness to particulars; avoidance of abstractions. In decisions by refer-
ence to factors, decisions do not necessarily govern other situations; they are
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often said to be “fact-bound.” A special fear is that abstractions will be not only
too contentious and sectarian, but also both overinclusive and underinclusive.
Suppose, for example, that it is urged that the law of New York applies whenever
the dispute arises between two residents of New York. We can readily imagine
cases in which this outcome may be wrong because, for example, all the relevant
evidence and witnesses are in New Jersey. A prime goal of decision by reference
to factors is the avoidance of error through insufficiently considered rules—
insufliciently considered in the sense of insufliciently attuned to the full range of
particular cases.

6. Attention to precedent; analogical reasoning. Rules provide consistency; a sys-
tem based on factors aspires to do the same. Such a system aspires to ensure that
all similarly situated people are treated similarly. A must be treated the same as B,
unless there is a principled reason to treat them differently.

In a system of factors, the relevant consistency is sought through comparison
with previous cases. Suppose, for example, that a full trial-type hearing has been
required before someone may be deprived of welfare benefits. The question then
arises whether a similar hearing is required before someone may be deprived of
Social Security disability benefits. Perhaps this case is different because many
Social Security recipients are not poor or because disability determinations do
not turn heavily on issues of credibility. Hence a full trial-type hearing may not be
required, but the Social Security recipient is entitled at least to some opportunity
to counter the government’s claims in writing. Then the question arises about
what kind of hearing is required before a grade-school student may be suspended
from school for misconduct. Here the individual interest seems weaker still, and
here the government can invoke the distinctive interest in avoiding excessive for-
mality in student—teacher relations. Through routes of this sort, a system based on
factors can generate a complex set of outcomes, all rationalized with each other.

7. Diversely valued goods and problems of commensurability. Sometimes the fac-
tors at work are valued in qualitatively different ways. Moreover, those factors
cannot be placed on a single metric; it is hard to make them commensurable. Of
course we have to make trade-offs, and so in an important sense, it may be nec-
essary to try to make them commensurable. Nonetheless, they are qualitatively
different. To understand these claims, something must be said about diverse
kinds of valuation and about the difficult problem of incommensurability.

The factors involved in legal decisions are often qualitatively different from
one another. Human beings value goods, things, relationships, and states of
affairs in diverse ways; all goodness is goodness-of-a-kind."® There is of course
a distinction between instrumental and intrinsic goods. We value some things,
such as money, purely or principally for use. Other things, such as knowledge or
friendship, have intrinsic value. But the distinction between intrinsic and instru-
mental goods captures only a part of the picture. Intrinsically valued things pro-
duce a range of diverse responses. Some bring about wonder and awe; consider a
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mountain or certain artistic works. Toward some people, we feel respect; toward
others, affection; toward others, love. Negative valuations are similarly diverse.
To lose money is to lose an instrumental good (though one that might be used
for intrinsic goods, such as the preservation of human life). To lose a friend is a
qualitatively different matter. So too our responses to intrinsic bads are diverse.
Many of these distinctions play a role in law, as when beaches must be compared
with dollars or when law has to decide whether to subject certain items—body
parts, the right to vote, sexual or reproductive capacities—to the market.

In his great essay on Bentham, John Stuart Mill made the point in a passage
that is worth quoting at length:"!

Nor is it only the moral part of man’s nature, in the strict sense of the term—
the desire of perfection, or the feeling of an approving or of an accusing
conscience—that he overlooks; he but faintly recognises, as a fact in human
nature, the pursuit of any other ideal end for its own sake. The sense of hon-
our, and personal dignity—that feeling of personal exaltation and degra-
dation which acts independently of other people’s opinion, or even in
defiance of it; the love of beauty, the passion of the artist; the love of order,
of congruity, of consistency in all things, and conformity to their end; the
love of power, not in the limited form of power over other human beings,
but abstract power, the power of making our volitions effectual; the love
of action, the thirst for movement and activity, a principle scarcely of less
influence in human life than its opposite, the love of ease:—. ... Man, that
most complex being, is a very simple one in his eyes.

Human goods cannot without significant loss be reduced to a single “supercon-
cept,” such as happiness, utility, or pleasure.'” Any such reduction produces signifi-
cant loss because it yields an inadequate description of our actual valuations when
things are going well. These are theoretical claims, and as noted, trade-offs are nec-
essary. But the legal system is sometimes alert to theoretical claims of this kind.

Return to the idea that the Constitution requires courts to decide on the extent
of procedural protection by assessing three factors: the individual interest at stake,
the likelihood of error and the probable value of additional safeguards, and the
government’s interest in avoiding complex procedures. In a way, that assessment
requires a kind of cost-benefit balancing. Nonetheless, it would be odd to say that
this assessment can be made through lining up the relevant variables along any
single metric. There is no scale by which it makes sense to weigh these matters. If
we devise a scale, we will have to recharacterize the relevant goods in a way that
changes their character and effaces qualitative differences.

As T understand the notion here, incommensurability exists when the rele-
vant goods cannot be aligned along a single metric without doing violence to
our considered judgments about how these goods are best characterized. By our
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considered judgments, I mean our reflective assessments of how certain relation-
ships and events should be understood, evaluated, and experienced. The notion
of a single metric should be understood quite literally. By this I mean a standard
of valuation that (1) operates at a workable level of specificity, (2) fails to make
qualitative distinctions, and (3) allows comparison along the same dimension.
When courts decide cases according to factors, they may lack any unitary metric.
Decisions nonetheless are made, and they can be justified or criticized on the
basis of reasons. But those reasons do not amount to a single scale of value. Rules
too are often developed after an assessment of incommensurable goods.

These are brisk remarks about a complex subject.'® For the moment my claim
is simple: the factors that are typically at stake in law may be valued in different
ways, and these factors may not be commensurable along any scale. Trade-offs
and choices are necessary, but not through ranking along a scale.

8. Incomplete theorization. When participants in a legal system are deciding on
the basis of factors, they may not have a deep theory to account for their convic-
tions. They do have reasons; they refer to ideas that operate at a low or interme-
diate level of generality. Judges may know that a welfare recipient is entitled to a
hearing before being deprived of benefits, and that a social security recipient is
not, without having developed a large-scale theory to explain their judgments.

To return to our familiar theme: it is incomplete theorization that permits the
emergence of agreement on particular outcomes. People may agree that a defend-
ant x does or does not deserve life imprisonment without agreeing on anything
like a theory about the appropriate aims of punishment. People may agree that a
full hearing is not required before a student is suspended from elementary school
without having reached agreement about the basic purposes of hearings. People
may believe that when a contract is made and performed in New York, New York’s
law applies, even if they do not have anything like a theory of sovereignty.

These, then, are the features of judgments based on factors. Certainly such
judgments are casuistical, even if they offer far more guidance than full partic-
ularity. We have seen that case-by-case judgments, based on factors, have many
virtues. But it would be wrong to deny that some settings call for more ruleness
than factors are likely to provide. It is now time to see how a legal system might
choose between rules and rulelessness and try to overcome the problems associ-
ated with each.



Adapting Rules, Privately and Publicly

How can a legal system minimize the risks of excessively rigid generality on the
one hand and potentially abusive rulelessness on the other? There are three good
answers.

The first calls for a species of casuistry. In deciding between rules and ruleless-
ness, officials should examine the context and inquire into the likelihood of error
and abuse with either rules or rulelessness. Focusing on the costs of decisions
and the costs of errors, and also on the importance of facilitating planning, they
should make an “on balance” judgment about risk. A good deal of progress can
be made through this route. We can see, for example, that clear rules are generally
required for the criminal law, and that for college admissions, casuistical judg-
ments may well be best. We can allow casuistry in contexts in which casuistry
makes sense and move in the direction of rules when the context suggests that
rules are better. We can also see, by the way, where algorithms, in the form of
complex rules (perhaps produced by or with the help of machine learning), are
the wave of the future.

The second answer involves a presumption in favor of a particular kind of
rule, that is, the privately adaptable rule, which specifies starting points but does
not specify outcomes. Some of the pathologies of modern law, and especially
modern regulation, stem from the fact that rules are too rigid and do not allow
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ordinary people to adapt them to suit individual situations and ends. For exam-
ple, “performance standards” are often better than “design standards,” because
the former do not specify how people must act, and instead allow them to find
their own way to achieve the relevant goal (for example, safer workplaces). So
too, “nudges,” such as information disclosure and default rules, are often much
better than commands.! Large-scale reforms could produce privately adaptable
rules that overcome the senselessly mechanical quality of much of what modern
government does.

The third answer involves a recognition that both citizens and officials can
make legitimate departures from rules. Juries are allowed to say that in some cases,
the rules should not be applied because they make no sense. Police and prosecu-
tors have similar authority. This point is worth emphasizing, because it is a great
safeguard ofliberty. Law enforcement officials are authorized to say: “Technically,
you have violated the law. But we’re not going to put you in jail. Here’s a warning.”

So too, ordinary citizens are sometimes permitted to deviate from rules
when compliance would produce more harm than good. Citizens may also be
permitted to deviate from the rules when the particular application has no sup-
port in public convictions. When a legal system recognizes—even if quietly—a
power to deviate from rules, it chooses between rules and rulelessness through
a complex strategy, one that insists on rules, but that makes space for excep-
tions. As we will see, this strategy has powerful democratic foundations.

IN GENERAL

Under what circumstances is it appropriate to rely on something other than
rules? And under what circumstances might a legal system be expected to choose
rules over rulelessness?

It is questionable whether we will be able to generate a reliable and general
predictive theory on this topic, at least in thinking about what lawmakers do. You
might be tempted to say that legislators care above all about being re-elected,
and so they will do whatever maximizes the chance of re-election. Maybe so, but
in general, the chances of re-election are not much affected by the degree of dis-
cretion that the legislature confers on those who implement the law. In general,
legislation is a complex product of the legislators’ self-interest, private influence,
and public-spirited motivations on the part of both legislators and those who
influence them. It is not easy to use these factors to predict when legislators will
or will not opt for rules.

Judicial choices between rules and rulelessness are even more difficult to
attribute to a single behavioral influence or a set of behavioral influences. We
might be able to produce testable hypotheses, but if those hypotheses are simple,
they would probably be falsified by many results in the world.
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We might well do better by identifying mechanisms through which certain
choices might be made, rather than lawlike generalizations by which choices
are usually made.> Moreover, the occasional role of public spirit in legislative
deliberations—from legislators, regulators, and courts themselves or from peo-
ple who influence them—means that theories of what ought to be done cannot
be separated so sharply from theories of what will be done. People’s views about
what makes best sense will undoubtedly affect outcomes. Certainly this is true of
those faced with the choice between rules and rulelessness, including legislators,
judges, and bureaucrats.

With these cautionary notes, it is possible to offer some rough-and-ready gen-
eralizations. Suppose that we assume that policymakers are interested in doing
what is best. If so, policymakers will avoid rules (1) when they lack information
and expertise, so that the information costs are too high to produce reliable rules
(a problem of decision costs); (2) when there is political disagreement within the
relevant institution, so that the political costs of obtaining consensus on rules are
too high to justify the effort (also a problem of decision costs); (3) when they do
not fear the ignorance, bias, interest, or corruption of those who decide particular
cases (a problem of error costs); (4) when they do not disagree much with those
who decide particular cases, and hence when they do not need rules to discipline
them (error costs again); and (S) when the applications of the legal provision are
few in number or relevantly different from one another (error costs once more).

In many contexts, it is quite costly to make rules, at least if we seek rules that have
some degree of accuracy. Any legislature may lack information to make rules that are
good, and because of political disagreement, a lot of time and effort may be neces-
sary to come up with satisfactory ones. Often this problem leads legislatures to avoid
rules in favor of standards, factors, or guidelines. Consider the fact that constitutional
provisions and international agreements often take the form of standards, not rules.

On the other hand, the absence of rules may impose significant costs at the
stage when particular decisions have to be made. Consider, for example, the
problem of deciding whether airline pilots over the age of seventy are still able to
do their jobs competently. Such decisions will be time-consuming, may produce
unequal treatment, may produce sheer noise, and may create a lot of error under
the pressure of the occasion (mistakes founded in mistaken stereotypes about
people over seventy, or perhaps in misplaced sympathy for discharged employ-
ees). Rule-free decisions (including standards and factors) may also impair pre-
dictability and make planning difficult or impossible, and thus impose high costs
on people trying to order their affairs under law. An important question is who
bears these costs, and how much power they have to minimize them, by asking
the policymakers for rules instead.

If the people who make the law are not the same as those who interpret and
enforce it, there will be complex pressures. On the one hand, the lawmakers may
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distrust the interpreters and enforcers and may therefore seek to impose rules. On
the other hand, the split between lawmaking and law-interpretation/enforcement
means that many of the costs of producing clarity before the fact will be faced by
lawmakers themselves, whereas many of the costs of producing clarity after the
fact will be faced by others. A lawmaking body that does not enforce law can thus
“export” the costs of rulelessness to those who must enforce whatever provisions
have been enacted. There may be political and other advantages in doing this. And
if a lawmaking body trusts the technical expertise, fact-finding ability, and policy-
making competence of those to whom discretion is granted, standards and factors
may seem just fine. In many democracies, including the United States, the grant of
discretion to administrative agencies (such as the Department of Transportation,
the Department of Energy, and the Environmental Protection Agency) is contro-
versial, but it is spurred when lawmakers believe that such agencies are filled with
specialists who know what they are doing.

To the extent that a system of separated powers encourages legislators to avoid
responsibility and to export the costs of decisions, it creates an incentive to avoid
rules. A system of unified powers does not impose the same incentive; in such a
system, the very people who refuse to make rules before the fact will face the costs
of rulelessness after the fact. Of course the potential political benefits of refusing
to make rules may be countered by other factors. The failure to make rules may be
punished by the interests that fear bad outcomes from those who will make the
actual decisions, or it may fit poorly with the representatives’ own political com-
mitments or electoral self-interest. Perhaps voters will be less inclined to re-elect
legislators who refuse to make rules and who simply tell administrative agencies,
“do what you think best!” A clear, counterproductive, or burdensome rule can pro-
duce electoral retribution, but the same is true of a grant of open-ended authority.

A decentralized, hierarchical judiciary can be analyzed similarly. In such a sys-
tem, there will be some incentive for the Supreme Court to avoid making rules
and to export the costs of rulelessness to others. The Court may call for stand-
ards or factors because it is unsure what rule would be best, or perhaps because
it would not itself face the costs of having to make decisions under those tests.
Judicial minimalism can be attractive because it reduces decision costs; judges
do not have to focus on problems that are not before them. Minimalism can also
be attractive because it reduces error costs; judges rightly fear that if they try to
issue deep and wide decisions, they might blunder. But these incentives can be
overcome by other considerations.

BENTHAM AND ACOUSTIC SEPARATION

Jeremy Bentham favored clear rules, laid down in advance and broadly commu-
nicated. In at least some of his writings, he also favored adjudicative flexibility,
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allowingjudges to adapt the rules to the complexities of individual cases. Bentham
was well aware that rules could badly misfire. In courts of law, he concluded, rules
should not always be fully binding, and judges should be allowed to decide some
cases on their merits, free from the constraints of law laid down in advance.

This prescription suggests a paradox: How could someone advocate clear
rules without asking judges to follow them? Bentham’s ingenious answer pointed
to different audiences for law. The public would “hear” general rules; the judges
would hear individual cases.® This is the important idea of an “acoustic separa-
tion” for legal terms, a separation justified on utilitarian grounds. Rules govern-
ing conduct would be broadcast to the public; rules governing decision would be
communicated to judges. The public would not be fully informed of the decision
rules. As odd as it may seem, there is a separation of this very sort in many areas
oflaw, including the law relating to excuses for criminality. Ordinary people think
that ignorance of the law is no excuse, but in the courtroom things are far more
complex. Ignorance of the law may well be an excuse.

Following Bentham’s idea, we might suggest that legislatures should lay down
clear rules, but that interpreters should feel free to adapt or to ignore them where
they produce self-evident mistakes. (Examples: (1) A speed limit law would not
apply to ambulance drivers, even if it does not make a clear exception for them.
(2) A child who has murdered his father may not inherit the father’s estate, even
if the law does not so specify, and even if he is allowed to inherit the estate under
the letter of the existing rules.) Of course it is important to develop principles to
discipline the idea of “mistakes” and to give it concrete meaning. Because of their
technical expertise and political accountability, modern administrative agencies,
more than courts, might be entrusted with the job of adapting general rules to
particular circumstances.

There are, however, two difficulties with the Benthamite strategy. The first
involves the idea of democratic publicity—more particularly, the people’s right
to know what the law is. The Benthamite strategy severely compromises that
right. The rule of law and democratic values are jeopardized if the law is not what
the statute books say that it is. Benthamite approaches seem questionable to the
extent that utilitarian judgments about acoustic separation offend liberal demo-
cratic principles about the importance of publicity.

A gap between rules of conduct and rules of decision is also damaging to dem-
ocratic deliberation. If citizens do not know what the law is, they are in a terrible
position to evaluate the law and to say whether and how it should be changed. It
is also an insult to the individual autonomy of the citizenry not to inform them of
the actual content of the law.

The second problem is that the Benthamite strategy fails to take account of the
fact that general rules can be unacceptable precisely because they can create bad
private incentives as compared with more fine-grained approaches. The secrecy of
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the Benthamite approach—the distinction between the law as it is known and
the law as it operates in courts of law—will do nothing at all about the problem of
poor incentives produced by crude rules. Indeed, publicizing the exceptions, and
telling everyone about the possibility of close judicial attention to the particulars
of your case, may well be an excellent idea if we seek optimal incentives. At least
this is so if people would not react to the presence of exceptions by believing that
they can do whatever they want and that the rule does not exist at all.

For these reasons, the Benthamite strategy is neither democratic nor efficient,
at least if it is taken very seriously. But there is still a place for it. A legal system
might provide that in exceptional cases, interpreters can soften rules, by exploring
whether they create absurdity or serious injustice in the particular case. We might
even see a judicial (or administrative) power of this kind as part of the legitimate
authority to interpret rules, not as an authority to change rules. This power should
be publicly known—a fully disclosed aspect of administration and interpretation.
In some contexts, of course, the possibility of changing rules, or of interpreting
them with close reference to whether they make sense in particular circumstances,
might be too damaging to the project of having rules. But this contextual judg-
ment cannot be made in the abstract. Let us now elaborate on this idea.

LEGITIMATE RULE REVISION

Many legal systems allow people to deviate from rules. Indeed, many public offi-
cials have at least a tacit power to revise the rules when rule-following would be
senseless. Citizens as a whole are often given the same power.* Legitimate rule
revisions make rules “on the books” something other than what they appear to
be. And legitimate rule revisions can help promote the democratic character of
the law, by allowing exceptions to rules in cases in which they make no sense to
almost anyone, or do not fit with reflective public convictions.

Officials

The class of legitimate official revisions is exceptionally large; it helps supple-
ment the process of legislation with a set of post-enactment, or extra-enactment,
constraints on what government may do through law. Juries sometimes “nullify”
outcomes that the law, interpreted in a rule-bound way, appears to mandate. The
practice of jury nullification is widely understood as legitimate, so long as it does
not occur very often. There is even a democratic justification for the practice.
It allows a salutary public check on rules, or applications of rules, that produce
unjust or irrational outcomes.

So too, police have a widely acknowledged authority to revise rules, by decid-
ing which crimes really warrant arrest, and criminal prosecutors have a widely
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acknowledged authority to revise rules, by refusing to initiate proceedings
against certain rule violations. We can quibble over whether and in what sense
these forms of discretion count as revision of rules, but they certainly ensure
that some legal rules are not much enforced. Thus officials often refuse to pro-
ceed against conduct that, although technically violative of rules on the book,
is not widely perceived as deserving criminal punishment. They look the other
way. Prosecutions are almost never brought for adultery, in part because such
behavior, even if in violation of the law and in that sense condemned, is no longer
condemned in such a way as to call for jail sentences or criminal fines. We might
also understand judicial “softening” or “moderation” of rules—sometimes under
the guise of interpretation (discussed in Chapters 6 and 8)—as an exercise of a
tacitly legitimated authority to reject rules when they make no sense.

Administrative agencies exercise this power too. In fact they do so nearly every
day. In some cases, for example, enforcement of statutes protecting the environ-
ment would cost alot of money and do the environment little good; in such cases
administrators refuse to take enforcement action. In deciding when to enforce
rules, administrators can use their discretion and a form of cost-benefit analysis
to take the harsh edges off the rules. In many contexts, life in the modern regula-
tory state is possible only because it is well understood that administrators will
engage in what is, by common understanding, a form of legitimate rule revision.

We can go further. Those who enforce the law have a limited budget and lim-
ited time, and they often have many potential targets. If they were to proceed
against everyone who has violated the law, they would be overwhelmed—and so
would the citizenry. Ask yourself what percentage of Americans have, within the
last five years, violated some criminal law. The figure is probably pretty high. We
tend to think that liberty is safeguarded by rights of various sorts, including the
right to freedom of speech and due process of law. That is certainly true. But the
fact that law enforcement officials must set priorities, and pick and choose, is also
an important source of freedom. As Shakespeare had it:*

The quality of mercy is not strained.

It droppeth as the gentle rain from heaven
Upon the place beneath. It is twice blessed:
It blesseth him that gives and him that takes.
"Tis mightiest in the mightiest. It becomes
The thronéd monarch better than his crown.
His scepter shows the force of temporal power,
The attribute to awe and majesty

Wherein doth sit the dread and fear of kings,
But mercy is above this sceptered sway.

It is enthronéd in the hearts of kings.
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Of course many people question the exercise of discretion to depart from rules.
Some rule revisions might be unjust and hence illegitimate. Suppose, for exam-
ple, that police officers refuse to stop domestic violence because they think that
spousal abuse is not so bad or because many people think that government should
not “intervene in the family” We might conclude that the refusal to enforce the
law is unacceptable because it licenses violence, produces injustice, and contrib-
utes to inequality on the basis of sex.

Or suppose that administrators of a statute protecting occupational safety take
little or no enforcement action, perhaps because the relevant officials are not, at
the relevant time, much concerned about protection of workers. They want to
reduce regulation, and they see their refusal to undertake enforcement action
as a way to do that. This is nothing to celebrate. The judgments that underlie
rule revisions might be unjust or otherwise wrong. I am suggesting only that rule
revisions, if democratically grounded and not otherwise objectionable, can be an
excellent response to the problems posed by rule-bounded law.

The existence of enforcement discretion requires a qualification of prominent
understandings of the rule of law (including that presented here). If what I am
saying is right, there will sometimes be a gap between law on the books and law
in the world, and for good democratic reasons. Officials in certain social roles—
jurors, prosecutors, police—believe that rules are generally binding, but they
have authority to depart from the rules, or not to enforce them, in compelling
circumstances. I have emphasized that this authority often has democratic foun-
dations and that it promotes liberty as well.

Citizens

Now let us turn to the situation of the citizen. Ordinarily we think that people
must obey the law or face the consequences of violating it. If you are a conscien-
tious objector—consider Martin Luther King Jr., or abortion protestors—your
violation of the law may be a product of deeply felt moral judgments, and your
acts may be heroic. But you must face the consequences. This picture has much
truth in it, but it is too simple. Often citizens, like officials, are allowed to depart
from the rules.

Citizens who object to the constitutionality of rules might violate the rules
and seek a judicial judgment on the constitutional issue. That judgment may
relieve them of the duty to comply with rules. To the extent that there is an over-
lap between moral argument and constitutional argument, the power to test rules
against constitutional standards might well be seen as a power to ask rules to be
revised when they are especially bad. Perhaps this power should not be treated
as a genuine power to revise rules, as the Constitution provides rules too. In fact
it provides the fundamental rules of many legal systems. But citizens have other
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powers as well, and these powers amount to an authority to change or to soften
rules. People are allowed to depart from the rules in cases of “necessity,” and they
are also permitted to depart from the rules in a more controversial category of
cases, in which the rules are anachronistic and nolonger can claim public support.

We should start with the necessity defense. We have seen that if someone vio-
lates a speed limit law in order to escape from a terrorist, a criminal conviction
is highly unlikely. In all probability, the driver will be held to have acted out of
necessity or to have created a “lesser evil.” The same result will be reached if Jones
trespasses on property in order to prevent someone’s death or if Smith steals a
weapon from a third party in order to prevent bodily harm to Young. Of course
citizens are not permitted to decide freely and for themselves whether compli-
ance with the rule is justified in the particular case. But in many legal systems, a
citizen will have a legally sufficient excuse for violating the rule if the violation
was necessary to avert a greater harm, and the excuse will be recognized as legit-
imate whether or not any statute or any past legal decision has previously recog-
nized it as such.

There is a more controversial category of legally permissible law violations by
citizens. It involves the old notion (recognized in England though not always in
the United States) of desuetude, which forbids the invocation of old, unenforced
rules to ban conduct in cases in which people have come to rely on governmental
non-enforcement.® If a rule lies dormant on the books, citizens are permitted to
violate it. The idea has a powerful democratic dimension. Why and when might a
law not be enforced? In a democratic society, the answer has to do with political
checks on enforcement practices. If a rule, or a particular application of a rule, is
founded on a social judgment that no longer has support, we might expectit to be
enforced not at all, or only on rare occasions. It is therefore a nullity, or perhaps a
tool for harassment, and not an ordinary law at all. The rare occasions of enforce-
ment might well involve arbitrary or discriminatory factors. They might result
from a police officer’s mood, personal animus, or bias of some kind. A criminal
prosecution for fornication or adultery, brought today, might well have such fea-
tures. In the United States, hundreds of laws are obsolete and understood as such.
As a general rule, efforts to enforce them should be viewed as unacceptable.

Consider in this regard the once-controversial case of Griswold v. Connecticut,”
involving Connecticut’s ban on the use of contraceptives by a married couple. The
ban was not directly enforced by prosecutors. No such prosecution could receive
public support; it would have been an outrage. The real function of the ban was
principally to deter clinics from dispensing contraceptives to poor people. The
problem with the ban was not that it was unsupported by old traditions, but that
it had no basis in modern convictions. Few people—certainly much fewer than
a majority—believed that sex within marriage was acceptable only if for pur-
poses of procreation, and those people could not possibly have commanded a
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legislative majority, or even made it possible to bring actual prosecutions against
married couples.

In Griswold, the Supreme Court invalidated the Connecticut law on the ground
that it invaded the abstract “right of privacy” But instead of speaking of a broad
right of “privacy,” the Supreme Court might have struck down the law on the
narrower ground that at least when certain interests are at stake, citizens need not
comply with laws, or applications of laws, that are hardly ever enforced and that
find no support in anything like common democratic convictions. A judgment of
this kind would have had the large advantage of producing a narrow and incom-
pletely theorized outcome. To be sure, the reasoning would have to be elabo-
rated. But it might have obtained a range of agreement from people who reject
any “right of privacy” or are uncertain about its foundations and limits.

American law does not recognize the citizen’s right to revise rules in these cir-
cumstances. But the dilemmas posed by rules and rulelessness are rendered less
difficult by virtue of the fact that the system as a whole—above all prosecutorial
discretion—ensures that citizens need not worry over some applications of rules
on the books. Through this route we might well respond to Bentham’s problem
in a way that avoids the dangers of Bentham’s solution.

PRIVATELY ADAPTABLE RULES

An ambitious strategy for overcoming the problems with rules—and a key to
a well-functioning legal system—emerges from distinguishing between two
sorts of rules.® Some rules establish starting points and allocate initial rights
and entitlements—they unquestionably count as rules—but at the same time
they maximize flexibility and minimize the informational burden on govern-
ment, by allowing private adaptation. They allow private adaptation because
they permit ordinary people, rather than rule-makers, to determine ultimate
outcomes. Rules of this kind help overcome many of the problems of rules and
rulelessness.

Consider, for example, mere nudges, such as “default rules” in the law of con-
tract. Default rules provide standard terms to solve problems that the parties have
not addressed; if the parties have said nothing, the default rules apply. But default
rules can be changed by the parties as they choose. A great virtue of the default
rule is that it can be tailored by the parties or replaced altogether. Or consider
other nudges, such as information disclosure, warnings, reminders, and invoca-
tions of social norms. When the legal system requires consumers, employers, or
others to be informed, it allows people to go their own way.

In 2011, President Barack Obama issued an executive order directing each
agency of the federal government to “identify and consider regulatory approaches
that reduce burdens and maintain flexibility and freedom of choice for the
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public. These approaches include warnings, appropriate default rules, and dis-
closure requirements as well as provision of information to the public in a form
that is clear and intelligible.” The emphasis on flexibility and freedom of choice
is worth underlining. The basic idea is to allow private adaptation.

Consider, as broadly analogous, the rules of the road, rules creating private
property and allocating property rights, and rules governing entry into contrac-
tual agreements. All these might be described as privately adaptable rules. They
are privately adaptable because they allow people a great deal of room to maneu-
ver. Once property rights are in place, people can trade (mostly) as they wish.
The rules of the road help people to do what they want, which is to drive their
cars without risking their lives.

By contrast, some laws do not merely nudge, establish starting points, or allo-
cate entitlements, but also minimize private flexibility, by mandating particular
end-states or outcomes. Consider price controls, wage controls, or specified tech-
nology for new cars. Design standards, specifying how power plants or refrigera-
tors must be designed, are similar. Rules that specify end-states are common in
modern law, in the form of “command and control” regulation that says exactly
what people must do and how they must do it. Some prominent debates over law
reform in modern democracies involve complaints about command and control
regulation. Many people think, with good reason, that such regulation is unduly
rigid and unduly associated with the pathologies of rules, and for that reason too
costly and invasive of liberty.

Thus far I have written as if there are two kinds of rules, but the line between
the two is really one of degree rather than one of kind. Every law allows some
room for private adaptation; you can always go to jail or try to leave the coun-
try. Even the most privately adaptable rules impose constraints on end-states. If
companies must disclose information, then they have no choice but to disclose
information. If some people own property, then other people may not use that
property without their consent; a right of ownership for some is a mandate,
applied to others. All rules are coercive, including rules creating property rights
and rules of the road.

Notably, countless rules allocate entitlements, and the allocation may well
have an effect on people’s preferences and on distributions of wealth, and hence
on end-states as well.'” Government cannot avoid the task of allocating entitle-
ments, and of doing so through rules. In any legal system, including one that is
dedicated to free markets, the idea of “laissez-faire” is a myth, a fraud, a chimera.
Whatis familiarly described as laissez-faire is actually a particular set of legal rules.
Our rights, as we live them, do not come from nature. They depend on law."!

Property rights of various kinds can certainly be recognized as a result of social
norms, but as a practical matter, most of us own property only because the legal
system has allocated property rights to us. (Without the law, establishing who
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owns what and protecting against trespass and theft, property rights would be
far more fragile.) Freedom of contract is important, even essential, and here too
norms can support it, but as we live it, it is a function of legal rules creating and
constituting that form of freedom.'? (It’s important to have judicial enforcement
of contracts, and also a legal system that can help specify what a contract is and
how one enters into one.) The rules of private property and freedom of contract
are rules, and they are legal in character. Freedom to act is itself an important
part a product of the legal system, which says, often, that people can do as they
wish without public or private interference and with public or private protection.
Legal rules are in this sense pervasive and inevitable, indeed coercive in their own
way, even in the most market-oriented of free market systems.’* (What does it
mean to be homeless? It means that you lack the right to have some place to sleep,
and if you invade someone else’s home, the law will stand against you.)

The claim on behalf of privately adaptable rules is not that laissez-faire is a
possibility for law. It is instead that law can choose rules with certain benefi-
cial characteristics—rules that will reduce the risks of rules, by allowing private
adaptation and by harnessing market and private forces in such a way as to min-
imize the informational and political burdens imposed on government. Hence
the rules that constitute markets are entirely acceptable insofar as their ruleness
minimizes, and often does not produce, the risks that tend to accompany rules.

There is a related point. Markets allow for interactions among people who dis-
agree with one another on fundamental matters, and indeed who could not easily
speak with one another about their deepest or most defining commitments.'*
Partners to an exchange need not agree about basic values or ends; they need not
share a common conception of the right or the good. In this way, a commitment
to markets, and to the rules that underlie them, allows stable cooperation among
people who disagree on first principles. Here too there is room for incompletely
theorized agreements, though of a distinctive sort.

A key feature of privately adaptable rules is their association with free aliena-
bility of rights. As a general rule, you can trade or give away whatever you own.
(There are exceptions; you cannot sell yourself into slavery, or trade your vote
for cash.) In that sense, ownership rights are freely alienable, and in this way they
attend to the fact that owners (and purchasers) know how valuable the relevant
rights are to them. The informational burden on government is therefore mini-
mized. The surrounding rules—of contract, property, and tort—do not operate
as personal orders. They allow room for individual maneuver. Of course they
have a coercive dimension. The law of property is coercive insofar as it prevents
non-owners from claiming what they would otherwise claim and doing what
they would otherwise do. The virtue of privately adaptable rules is not that they
are not coercive and not that they are “natural” or in any deep sense “neutral”; it
is that they reduce the costs of rule-making and harness private information and



Adapting Rules, Privately and Publicly 179

preferences in the service of outcomes that are themselves not identified before
the fact.

To be sure, restrictions on the power of private adaptation and on free aliena-
bility might be justified for many reasons. Sometimes private adaptation creates
serious collective action problems, as in the contexts of voting and environmen-
tal protection. Recall that both rules and norms can solve prisoner’s dilemmas.
Sometimes parties to a trade inflict harms on third parties, and these harms jus-
tify a ban on the trade. Some goods should not be treated as commodities at all,
and hence should not be traded on markets; consider, as possibilities, the right to
vote, reproductive capacities, and body parts. In some cases, there will be reason
to limit private flexibility.

People who favor privately adaptable rules, and who distrust rules that specify
end-states, are often known as critics of the modern regulatory state.'> Enthusiasm
for choice-preserving nudges and for privately adaptable rules might easily be har-
nessed in the service of an argument for private property, freedom of contract,
simple rules of tort law, and relatively little else. It would be better, however, to use
the same insights on behalf of reform strategies that see the goals of regulation as
entirely worthy. Many current regulatory rules cause problems not because they
promote the goals of the modern state, but because they unnecessarily specify
end-states. In so doing, they produce both injustice and inefficiency, in the form of
overinclusiveness and underinclusiveness, replicating all of the problems typically
associated with a refusal to make inquiries at the point of application.

As I have noted, a prominent example is command-and-control regulation,
pervasive in the law of environmental protection. This form of regulation has
often failed because it embodies the pathologies of rules. It makes no sense to say
that all industries must adopt the same control technology, regardless of the costs
and benefits of adoption in the particular case. Command-and-control regulation
should be replaced by more flexible, incentive-based strategies, using privately
adaptable rules and nudges. Instead of saying, for example, what technologies
companies must use, the law might impose pollution taxes or fees, and then
allow private judgments about the best means of achieving desirable social goals.
Government might also allow companies to buy and sell pollution “licenses,” a
system that would create good incentives for pollution reduction without impos-
ing on government the significant informational burden of specifying means of
pollution reduction. The conventional economic argument for incentives rather
than mandates is a key part of the argument for privately adaptable rules.

Notably, use of such rules might itself be part of an incompletely theorized
agreement, in the sense that it might be chosen by people who disagree on a great
deal that is fundamental. Over recent decades, movements in this direction have
occurred in many areas of federal regulation, including environmental protec-
tion, telecommunications, and occupational safety and health.
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PRAGMATIC JUDGMENTS

Often a legal system should make the choice between rules and rulelessness
on the basis of a contextual inquiry into the aggregate level of likely errors and
abuses. I have suggested that when administrators, judges, or other interpreters
are perceived to be ignorant, corrupt, or biased, or in any case when they diverge
in their judgments from the people who make rules, a legal system should and
will proceed with rules. Even a poor fit, in the form of over-and underinclusive
rules, can be tolerated when individual decisions will be even more inaccurate.
AsThave suggested, we might find rulelessness when there is no special reason to
distrust those who will make decisions. Rules are likely to be favored when it is
possible to come up with rules that fit pretty well.

The choice between rules and rulelessness might be seen as presenting a
principal-agent problem. The legislature, as the principal, seeks to control the
decisions of its agents. For this task rules will be often best. But a problem with
rules is that the agents might be able to track the principal’s wishes better if they
are given the freedom to take account of individual circumstances. (As a patient
or a client, you might give your doctor or lawyer considerable room to maneu-
ver.) Any rule might inadequately capture the legislature’s considered judgments
about particular cases. Hence the costs of rulelessness might be acceptable if the
legislature does not believe that the court, agency, or other interpreter is likely to
be untrustworthy.

Rules tend to be adopted in the face of social consensus within the lawmaking
body; standards and rule-free decisions are more probable when there is disa-
greement. It is not hard to obtain a flat ban on racial discrimination when people
agree that this form of discrimination is illegitimate; it is much harder to obtain
a similar ban on discrimination against the handicapped, where standards and
factors are pervasive. The legislature often delegates discretionary power to an
agency when it is unable to agree on the appropriate rule, because of social dis-
agreement, and therefore it tells the agency to act “reasonably” In the United
States, prominent examples include the areas of broadcasting regulation and
occupational safety and health.

Sometimes it is impossible to come up with rules in a multi-member body.
Participants may begin and even end discussion by attempting agreement on gen-
eral “principles” (perhaps in the form of standards) rather than concrete rules, as
in difficult international negotiations. So too people may be able to agree on a set
of relevant factors, or perhaps on some but not all particular outcomes, without
being able to agree on a rule, or even on the reasons that account for particular
outcomes. Return here to the fact that legislatures that delegate broad discretion
can internalize two large benefits of rulelessness: economizing on information
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costs and avoiding the political costs of specificity. Legislatures can simultane-
ously externalize the costs of rulelessness, which are faced by other people. Other
officials must compile relevant information and face the political heat associated
with making hard choices.

It follows that we are more likely to find rules when one group of interests is
well-organized or otherwise powerful, and when its adversaries are not. A well-
organized group is unlikely to allow itself to become at risk through rulelessness
when it need not do so (unless, perhaps, it believes that it is even more likely to
be successful with bureaucrats or judges). Consider, in the United States, laws
governing the regulation of agriculture, which are often highly specific in their
generosity to farmers, because the farmers’ lobby is well-organized and because
the opponents of such laws are not.

Standards or factors are more likely to be the basis for decision when opposing
interests have roughly equivalent power in the law-making body, and when they
are willing to take their chances with a bureaucracy or a judge. This may be so
because they are both highly organized or because they are both weak and dif-
fuse. An example is the American Occupational Safety and Health Act, which is
quite vague, in part because its opponents and adversaries are both powerful. On
the other hand, two well-organized groups might produce rules when trimming
or compromise is possible and when there are, to both groups, special risks from
relying on an agency or a court. This may be the case when, for example, the regu-
lated class needs to know what the rule is, so that it can plan its affairs. Perhaps it
is better to have less-than-wonderful rules than no rules at all. When such plan-
ning is made possible by clear rules, members of the regulated class may have it
within their power to avoid (some of ) the costs of inaccurate rules. Perhaps they
can alter their conduct so as to avoid triggering the rule in cases in which the rule
is overinclusive. On the other hand, this avoidance may itself be an undesirable
social cost. Return to the problem of site-level unreasonableness, where appli-
cation of an over-broad rule forces employers to make workplace changes that
produce little gain, and at great expense.

Rules are also more likely to be unacceptable when the costs of error in partic-
ular cases are very high. It is one thing to have a flat rule that people under the age
of sixteen cannot drive; the costs of the rule—mistaken denials of a license—are
not all that high. It is quite another thing to have a flat rule that people falling in a
certain class will be put to death. It is for this reason that rule-bound decisions are
unacceptable in inflicting capital punishment, and to some extent in criminal sen-
tencing generally. (But here we must believe not only that rules make for error,
but also that case-by-case decisions will make for less error.) This point helps
explain the dramatic difference between criminal liability, which is generally rule-
bound, and criminal sentencing, which is more discretionary. Relative specificity
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is needed at the criminal liability stage, so that people can plan accordingly, and
so that the discretion of the police is sufficiently cabined. Both interests are far
weaker at the sentencing stage. Planning is not so insistently at stake. Moreover,
the discretion of the sentencing judge or jury is less prone to abuse than the dis-
cretion of the police officer.

Rules are also less acceptable when circumstances are changing rapidly.
Consider, for example, a legislative decision to issue a statutory rule contain-
ing permissible emissions levels for coal-fired power plants. Any such standard
may be out of date in a relatively short time because of new scientific under-
standings and technological change. If rules will become obsolete very quickly,
it may be best to delegate decisions to institutions capable of changing them
rapidly, or perhaps to allow case-by-case judgments based on relevant factors.

When numerous decisions of the same general class must be made, the inaccu-
racy of rules becomes far more tolerable. Return, for example, to the requirement
that all drivers must be over the age of sixteen, or the use of the social security
grid to decide disability claims. Bureaucratic insistence on “the technicalities”
can be infuriating, but it may result simply because individualized inquiry into
whether technicalities make sense in particular cases is too time-consuming,. It
follows that rules can be avoided when few decisions need to be made, or when
each case effectively stands on its own.

There is a general conclusion. The choice between rules and rulelessness can-
not be made on the basis of rules. That choice is itself a function of some kind of
cost-benefit analysis. It would be obtuse to say that one or another usually makes
sense or is justified in most settings. To decide between them, we need to engage
in a form of casuistry. We need to know a great deal about the context, and in
particular about the knowledge of those who are making policy, the likelihood of
competence and impartiality, the location and nature of social disagreement, the
stakes, the risk of overinclusiveness and underinclusiveness, the trustworthiness
of those who apply the law, the alignment or nonalignment of views between
lawmakers and others, and the sheer number of cases.

ABOLITION

Sometimes both rules and rulelessness are intolerable; sometimes market forces
cannot or should not be harnessed. Having eliminated both rules and ruleless-
ness, the law might use a lottery instead. (Of course, the decision to hold a lot-
tery must be supported by a rule.) To be sure, lotteries have an arbitrariness of
their own, by virtue of their random character, and for this reason, they may be
rejected. But when they are appealing, it is because randomness avoids the risks
associated with human judgment, and also the crudeness of rigid rules. Lotteries
embody one conception of fairness.
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Alternatively, the legal system, having found both rules and rulelessness inade-
quate, might abolish the relevant practice or institution itself. (The abolition must
of course be accomplished by rule.) One argument for abolition of the death pen-
alty takes the following form. In this area, we need to ensure compliance with a
strict version of the rule of law. Similarly treated people must be treated similarly,
and random or invidious factors must not lead to unjustified inequality. But as a
matter of human reality, the death penalty cannot be administered in a way that
complies with these requirements.

We have seen that for the Supreme Court, rule-bound death sentences are too
rigid, firm, crude, and impersonal. Because they do not allow consideration of spe-
cific circumstances, they will condemn some people to death who do not deserve
to die (even if we believe in the death penalty). But some people think that factors
and case-by-case judgments are unacceptable too, because they allow excessive
discretion, and because they are literally lawless, creating a risk that sheer ran-
domness, and illegitimate considerations, will enter the decision to impose capital
punishment. When judgments are to be made about who is to live and who is to
die, a high degree of accuracy is necessary, and unequal treatment, or errors based
on confusion, bias, or venality, are intolerable. In the view of some people, human
institutions cannot devise a system for making capital punishment decisions in a
way that sufficiently diminishes the risk of arbitrariness and mistake.

In short, the objection is that whether or not the death penalty is simply too
brutal, it cannot be administered in an acceptably nonarbitrary way. Suppose it
could be shown that through individualized consideration in the form of factors,
arbitrary or invidious factors play a large role in the ultimate decision of who will
live and who will die. Suppose that rules are the only way to eliminate the role
of such factors, but that rules are objectionable in their own way because they
do not allow consideration of mitigating factors. Perhaps evidence to this effect
would not be sufficient to convince everyone that the death penalty is unaccepta-
ble. Butif an incompletely theorized agreement is possible in this area, its sources
may lie in evidence of this sort.

Many people think that an argument of this kind is convincing in the context of
the death penalty. Whether or not that is so, it is worthwhile to ask whether such
arguments justify something like abolition, or radical departures from current
practices, in other areas of the law—and if so, what exactly we should do instead.

BENTHAM AND BEYOND

Some of the most difficult issues in law involve the choice between rules and
rulelessness in cases in which both seem questionable or even unacceptable—
rules because of their crudeness and their insensitivity to particulars that
confound them; rulelessness because of the likelihood of arbitrariness and
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discrimination in application. The Benthamite strategy calls for rigid rules
for the public and flexible, case-by-case particularism for judges. I have ques-
tioned this strategy on both economic and democratic grounds. It is far better
to allow officials and citizens to engage in legitimate rule revision. This prac-
tice is an important part of a well-functioning democratic regime; it suggests
that democratic forces operate not just at the stage of lawmaking but at the
stage of law enforcement as well.

More generally, the choice between rules and rulelessness might well be
based on a highly pragmatic inquiry into the costs of decisions and the costs of
errors in the contexts at hand. Privately adaptable rules are a promising effort
to minimize the problems of excessive generality, by facilitating private order-
ing and thus reducing the informational demands placed on government.
Some people who favor privately adaptable rules intend their arguments to
be a critique of government regulation and a basis for approval of unrestricted
(though rule-governed) free markets. But rules are a precondition for free
markets, and there is no simple opposition between regulation and markets.
In fact, privately adaptable rules are enjoying an important rebirth in the con-
text of modern regulation—in the creation of reforms that nudge rather than
ban, that achieve regulatory goals by specifying initial entitlements rather
than by fixing outcomes, and that harness market forces in the interest of dem-
ocratically chosen ends.



Interpretation

We have seen that interpretation is a pervasive part of legal thinking. For example:

« The Constitution says that “Congress shall make no law abridging the
freedom of speech”; what does this mean? Does it forbid restrictions on
sexually explicit speech? On attempted bribery? What approaches or
strategies should we use in deciding what it means?

« How should courts interpret a constitutional provision that forbids
states from denying people “the equal protection of the laws”? Does
such a provision forbid discrimination against elderly people? Against
disabled people?

* A statute authorizes the Environmental Protection Agency to issue
regulations governing hazardous waste “as may be necessary to protect
human health.” What, then, are the legal limits on the agency’s power?
Can it do whatever it wishes?

« Astatute tells the Occupational Safety and Health Administration
to issue regulations that are “reasonably necessary or appropriate to
provide safe or healthful employment.” Does that language require the
agency to balance the costs of regulations against the benefits?

* Astatute forbids discrimination “on the basis of sex.” Does it
forbid discrimination against transgender persons? Does it forbid
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discrimination against women who are married to women, on the
ground that if they had been men, they would not have been treated
differently?

In law, hard interpretive questions are pervasive, and they have immense prac-
tical importance. They must be asked not only by judges but also by legislators,
administrators, and citizens trying to understand what the law is. In this chapter,
I seek to show that many debates over interpretation are actually debates over
whether rules are possible and, if possible, desirable. I also argue that we are
unlikely to find a good general theory of interpretation. In law, several different
approaches count as interpretation, and we have to choose among them. Justice
Scalia had one account of interpretation, and Justice Stephen Breyer has a differ-
ent account, and Roald Dworkin had another. More broadly, interpretation is a
general idea, and it can be specified in different ways.

Take, for example, the idea that interpretation is a matter of eliciting the speak-
er’s intended meaning. In many contexts, that is pretty reasonable. If a friend asks
you to go to the store and to get her favorite kind of donut, you will probably
think, “What did she mean by that?” Asking about the speaker’s intention is cer-
tainly one conception of interpretation, and in some settings, it is the best one.
Some people think that speaker’s intention is the best approach to interpreta-
tion in law. But it is not the only conception of interpretation. If you are asked
to interpret the works of Shakespeare’s plays, you might venture readings that
have little to do with Shakespeare’s subjective intentions, but that nonetheless
illuminate the plays, or make them especially interesting. There are some things
that cannot be counted as interpretation, but there is nothing that interpretation
just is. Interpretive practices are highly dependent on context and on role, and by
abstracting from context and role, any general theory is likely to prove uninfor-
matively broad or to go badly wrong in particular cases.

Notwithstanding these points, I will insist on one such general claim
here: interpretive debates in law must be resolved by asking about what approach to
interpretation will make for the best system of law, all things considered. Of course
this is an exceedingly difficult question to answer, and hence participants in law
seek, here as elsewhere, to achieve agreements on particular outcomes amid their
disagreements on fundamental issues, including issues about appropriate inter-
pretation. When they served together on the Supreme Court, Justice Scalia and
Justice Breyer were often able to agree with one another. Thus we can find efforts
to agree on particular cases despite disagreement about interpretive method,
and also efforts to agree on a particular approach to interpretation in a concrete
dispute amidst large-scale debates about interpretive method, and even agree-
ments on interpretive method despite disagreements about fundamental issues
of (for example) justice and democracy. There is a search as well for incompletely
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specified agreements—agreements on certain abstractions about interpretation
in the midst of uncertainty about what, specifically, those abstractions entail.

As we can see, the subject of interpretation unites the two principal subjects
of this book—the incompletely theorized agreement and the choice between
rules and casuistry. In exploring the resulting debates, I will describe some long-
standing disputes over interpretation in American law and also set out my own
preferred solutions, though I will not attempt to defend them in detail here.

RULES AND INTERPRETATION

Interpretation would be simple if it could proceed through rules. But often those
charged with interpretation cannot find rules to govern the interpretation of legal
texts. For example, the Constitution does not offer rules for its own interpreta-
tion. True, some laws do offer rules with respect to interpretation, but they are
incomplete. And even when legislatures, administrators, and courts have offered
such rules, there are no rules for interpreting those rules (and so on). Texts inev-
itably require interpretation, and interpretation inevitably requires discretionary
judgments, if only about the appropriate method of interpretation.

This fact raises some of the most important questions in all of legal theory.
No approach to interpretation is self-justifying; any particular approach requires
an argument. If a judge says that texts should be interpreted by looking at dic-
tionary definitions, by looking at the intentions of those who enacted them, by
consulting the original understanding at the time of enactment, or by inquiring
into questions of distributive justice or economic efficiency, it is always necessary
to ask: Why should that approach to interpretation be accepted? On what account
is it superior to other possibilities? Perhaps people could converge on a particu-
lar answer from disparate foundations, so that incompletely theorized judgments
could be reached in favor of an interpretive method. Actually there is no need for
the word “perhaps.” Participants in the legal culture usually interpret texts with-
out converging on a full account of the appropriate interpretive method.

It is true that some imaginable approaches do not count as interpretation at
all. If you say that you will take a text to mean whatever you want it to mean,
you are refusing to interpret it. Interpretation requires fidelity of some kind—
at a minimum, fidelity to the text that is being interpreted. That is a significant
constraint. But within that constraint, a number of different approaches can
count as interpretation. Recall Ronald Dworkin’s conception of law as “integrity,”
which means that judges should put existing legal materials in the best construc-
tive light.! Dworkin rejects the idea that the speaker’s intended meaning is what
interpreters should try to elicit. Is integrity a possible understanding of inter-
pretation? Absolutely. Is it the only possible understanding of interpretation?
Absolutely not.
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In law, approaches to interpretation must be based on recognition of an impor-
tant point. People trying to choose an interpretive method must decide how to
allocate power among various groups and institutions—indeed, allocating power
is what the choice of an interpretive method does. They must also try to generate
interpretive practices that minimize the discretion of the institutions they trust
least. These are common issues in debates about interpretation. Many meth-
ods are best defended on the ground that they allocate power in the right way.
If courts insist on following the “ordinary meaning” of legal terms, for example,
they may be trying to limit judicial discretion, to make law more like a system of
rules, and to give good incentives to legislatures, by encouraging them to speak
clearly and in ordinary ways. With respect to the interpretation of statutes, a per-
vasive question, and one that is easy to overlook, is the incentive effects of a par-
ticular approach to interpretation on the legislature.

THEORIES AND INTERPRETATION

In any field, interpretive practices should be chosen because of the setting in
which interpretation occurs; such practices have particular purposes and partic-
ular effects. The best approach to interpretation of a literary text may well differ
from the best approach to a legal text, and interpreters of a legal text may well
take an approach quite different from that of interpreters of the Bible or of a man-
ual for operating electric cars. Interpretive practices are a function of the role in
which interpreters find themselves.

I have said that in law, debates over interpretation are insistently institutional,
in the sense that they raise issues about who should make what sorts of decisions.
An account of legal interpretation will therefore have a lot to do with issues of
authority; a good understanding of the foundations of authority would help us
develop a view of interpretation.” Such an approach may or may not be based
on democratic considerations; courts might, or might not, develop interpretive
practices that promote a well-functioning system of deliberative democracy. Or
interpretive practices might be rooted in economic thinking and try to minimize
the costs of decisions and the costs of errors. (I shall press that point here, while
trying to avoid some of the more controversial aspects of economic thinking.) Or
we might try to identify a certain set of rights and connect interpretive practices
to the protection of those rights. These approaches might be mixed and matched
in various ways.

In any of these cases, the question of interpretation would be likely to reflect,
at least in part, a debate over the virtues and vices of rules.’ Thus, for example,
some people search for interpretive practices that limit judicial discretion at the
point of application, by holding judges to principles that are or that come close to
rules. In constitutional law, originalism is an example; it insists that the meaning



Interpretation 189

of the Constitution is fixed by the original understanding at the time of interpre-
tation. In statutory law, textualism is an example; it insists that interpreters must
stick to the meaning of the text, and give subordinate weight, if any at all, to other
sources of meaning,.

Other people believe that rulelike interpretation is not feasible, or not desira-
ble, for reasons very much like those discussed in Chapter 6. For example, those
who reject originalism contend that the legal system is more sensible, or better, if
judges take the Constitution to set out abstract principles whose specific meaning
changes over time. For such people, it is worthwhile to allow judges and others a
degree of discretion in the interpretation of legal texts. There are also questions
about whether interpreters should be entrusted with the authority to change the
law when circumstances so require, or whether from the system’s point of view, a
high degree of fixity is important across time.

I have said that even in law, a general theory of interpretation is unlikely to
make sense. The appropriate approach to administrative regulations may well
differ from the appropriate approach to statutes, and American courts do not
interpret statutes in the way they interpret the Constitution. My most general
claim here is, I think, close to a tautology: any approach to interpretation must be
defended on the ground that it will produce the best system of law, all things con-
sidered. That claim provides a way to choose among theories of interpretation; by
itself, it does not supply one. But the claim is more useful and contentious than
it seems, because many observers of (and participants in) the legal culture act as
if their preferred approach is self-justifying, or as if it follows from the very con-
cept of law, or the notion of interpretation itself. It is often thought, for example,
that efforts to interpret texts by reference to their “original meaning” need not be
defended at all, and that such efforts follow from the idea of interpretation itself,
even the idea of law. This is a species of bad formalism. The use of original mean-
ing, in the interpretation of texts, is a choice—the selection of a particular inter-
pretive strategy—and the choice needs to be defended with reasons.

In so saying I endorse the view (associated with such diverse figures as
Benjamin Cardozo, Ronald Dworkin, Richard Posner, and Adrian Vermeule*)
that among the reasonable possibilities, any approach to interpretation requires
a substantive justification of some kind—an argument, not a language lesson.
That justification must be independent of any texts that are being interpreted.
Any understanding of the “meaning” of texts depends on judgments and com-
mitments that are independent of the texts themselves.

This claim leaves many crucial questions open. It does not tell us how rule-
bound interpretation ought to be. It does not say whether we should look prag-
matically at social consequences, as Judge Posner would have it, or pay close
attention to the intentions of enacting bodies, as many American judges argue.
My basic claim does not require acceptance of Dworkin’s conception of law as
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integrity. The idea of “producing the best system of law, all things considered”
is agnostic on the choice between what Dworkin calls integrity and the more
forward-looking, policy-oriented approach to interpretation that Posner labels
pragmatism. These points are difficult to discuss in the abstract; they can be
explored more fruitfully if we examine the concrete subjects of constitutional
and statutory interpretation.

First, however, a cautionary note. As I have said, judges frequently interpret
texts without reaching closure on the appropriate approach to interpretation. In
American constitutional law, particular cases are decided every day, but reveal-
ingly and perhaps astonishingly, the Supreme Court has not, over two hundred
years after ratification of the Constitution, made a final choice among several pos-
sible interpretive strategies (just as it has not chosen a “theory” of free expression
or racial equality). Some options have been ruled out, but several remain. So too
for statutory interpretation; members of the judiciary remain uncertain or pub-
licly undecided about some deep underlying questions about the interpretation
of statutes, and they attempt, to the extent they can, to decide questions of statu-
tory meaning without answering those questions.

Of course if a particular approach is really right, and if diverse judges could be
persuaded to accept it, nothing would be amiss, even if that approach is highly
theorized. I will be outlining my preferred approach to these issues, and I would
not be unhappy if that approach were adopted. But it is notable that in American
law, judges have neither accepted nor rejected an approach of the sort I defend.
They have reached incompletely theorized agreements on particular outcomes
amid disagreements on many general questions of interpretive method.

INTERPRETING CONSTITUTIONS

Most constitutions contain rules as well as standards. The American Constitution,
for example, says that people under the age of thirty-five cannot be president,
and that laws can be enacted only with the concurrence of both the House and
the Senate. These and many other constitutional provisions operate as rules.
But in the most famous cases, the American Constitution—Ilike many other
constitutions—is generally taken to establish standards, not rules. The right to
“freedom of speech,” to “equal protection of the laws,” to be free from “unrea-
sonable searches and seizures,” and the prohibition on “cruel or unusual punish-
ments”—all these are usually understood to establish standards to be specified
in the context of actual cases. The same is true of many constitutional provisions
not involving rights, such as the grant of “executive” power to the president, or
the judicial power to decide “cases and controversies.”

As we shall see, it is possible to understand these provisions as rules. But if
they are taken as standards, these provisions exemplify incompletely theorized
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agreements of a distinctive sort: incompletely theorized convergence on an
abstraction. As we have seen, this is a common phenomenon with constitutional
provisions, which are designed to last for a long time, and which are often pos-
sible only because people are able to agree on an abstraction when they cannot
agree on how to specify it. We have also seen that the American Constitution is
in part a common law constitution, in which key decisions are often reached via
analogical thinking. As a result, constitutionalism in the United States is far from
entirely rule-bound, and many of its key rules and standards are stated in cases,
not in the text of the Constitution. Consider, for example, the Miranda rules and
standards, outlining the warnings that police officers must give to suspects in
custody; the rules and standards governing permissible restraints on the right to
choose abortion; or the elaborate body of rules and standards protecting the right
to free speech, which contain a dazzling number of categories and subcategories.

Many people are alarmed that constitutional law consists of many such
rules and standards. How—it is asked—can the Court insist on using rules
and standards that seem to be its own invention, and that are not actually in
the Constitution? The alarm is misplaced. Constitutional terms leave gaps and
ambiguities, and they have to be specified through implementing doctrines that
do not appear in the Constitution itself. For example, the right to free speech
bears ambiguously on many issues; consider commercial advertising, campaign
finance laws, obscenity, libel, and flag-burning, none of which can be resolved
simply as a matter of text. It is not surprising that in deciding what kinds of speech
can be regulated, the Court will come up with “tests” in the form of rules, stand-
ards, principles, factors, and categories that cannot be found in the Constitution
itself. These “tests” are the stuff of legal doctrine. Of course a number of doctrines
could plausibly do a good job of implementation; many disagreements in consti-
tutional law are about the best implementing doctrine.

Some of the largest debates in American law involve the appropriate inter-
pretive stance toward constitutional provisions that appear to be incompletely
specified and for that very reason, threaten to produce grave uncertainty, judi-
cial tyranny, or both. Perhaps judges will take open-ended provisions to mean
whatever the judges want them to mean? Perhaps judges will take a provision
guaranteeing “equal protection of the laws” as the basis for imposing the judges’
own preferred conception of equality?

Such questions have prompted a variety of approaches to constitutional inter-
pretation, and there are heated debates about which approach is best. In explor-
ing that issue, we should emphasize once again that no system of interpretation
is self-justifying and that any such system requires a defense in terms of recog-
nizable human values, including, for example, improvement of human welfare,
promotion of democratic self-government, preservation of liberty, and limitation
of judicial discretion. Of course—our usual suggestion—judges might be able to
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reach an incompletely theorized agreement on particular cases amidst disagree-
ments on interpretive strategies, or, more ambitiously, agreement on a system
of interpretation from diverse foundations. Let us now turn to some particular
approaches.

Originalism

Many people have in fact been inspired by the hope of reaching agreements not
merely on cases but on interpretive practices despite divergence on fundamental
issues. It is an honorable hope, and it leads some people to insist that the meaning
of the American Constitution should be settled by the original understanding of
those who ratified the relevant provision.

On this “originalist” view, associated most closely with Justice Antonin
Scalia and former Judge Robert Bork, many constitutional provisions might
turn out to be quite rulelike even if they look like standards to modern observ-
ers.’ Justices Clarence Thomas and Neil Gorsuch also embrace originalism. If
courts can discern an original understanding that is clear, perhaps the relevant
provision is highly determinate or rulelike after all, and perhaps it settles many,
most, or all the cases before they actually arise. This is a large part of the appeal
of originalism in constitutional law. (It provides part of the case for originalism
in statutory interpretation as well.) And perhaps originalism can eliminate or
quiet political disagreement in constitutional law (though the evidence sug-
gests otherwise®).

In its most popular form, originalism requires interpreters to investigate, and
to make authoritative, the original public meaning of constitutional provisions.
The original public meaning refers to the common understanding of constitu-
tional terms at the time that they were ratified. Some originalists believe that
what governs is the intentions of the framers—but they are in the minority. Justice
Scalia and those who follow him do not speak of anyone’s intentions, but instead
ask what the terms were originally understood to mean. That might seem like
a subtle distinction, and in most cases, the original intentions and the original
meaning will not diverge. But in principle, the distinction matters, and it can mat-
ter in practice as well. Intentions are what can be found inside people’s heads. By
contrast, public meaning is an objective social fact.

If originalism is the right approach, a lot of constitutional questions should
get easier to answer. Suppose that the original public meaning of the words “the
freedom of speech,” back in the late eighteenth century, would have authorized
the government to ban commercial advertising and obscenity. Originalists say
that in the twenty-first century, unelected judges are bound by that judgment
of We the People.” They have no license to go beyond the original meaning to
offer their own judgments about how “we” should understand “the freedom of
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speech.” That would be an abuse of judicial authority, a violation of the rule of law.
Originalists think that the first task of interpretation must be historical. In many
cases, that might turn out to be the interpreters’ only task. If We the People want
to change the Constitution, of course we can do that. But constitutional change
cannot legitimately occur through interpretation.

Originalism comes in several varieties,® and for present purposes, it will be
useful to distinguish between two forms, which might be called “hard” and “soft.”
For the hard originalist—which is the right kind, according to those who actually
embrace originalism—the meaning of the Constitution is settled by asking how
those who ratified the relevant provision would have answered the key questions.
Does the free speech principle include commercial advertising, a particular kind
of libelous statement, flag-burning, or sexually explicit novels? Does the equal
protection clause allow states to segregate schools on the basis of race or sex?
Does the Second Amendment protect the individual right to own guns? Does the
impeachment clause allow impeachment for activity that is not criminal?

Hard originalists think that if history provides clear answers to these ques-
tions, it is decisive. They acknowledge the possibility that if we investigate
history, we will learn that constitutional terms were originally understood to
contain general standards whose particular meaning would change over time.
But they insist that the central question is historical: What, exactly, was the orig-
inal understanding? The most prominent originalists, including Justice Scalia,
ask that question.

For soft originalists, things are different. For them, the historical inquiry is
necessary not to obtain specific answers to specific questions, but instead to get
a more general sense of goals and purposes; it is these more general goals and
purposes that matter in constitutional interpretation. For the soft originalist, the
goal is to discover constraining but nonetheless flexible standards. Many judges,
including Chief Justices William Rehnquist and John Roberts and Justices
Breyer, Ruth Bader Ginsburg, and Elena Kagan, are (I think) soft originalists in
this sense. I have noted that contemporary originalists endorse the hard form;
they do not believe that soft originalists are originalists at all. For that reason,
I shall use the term “originalism” to refer to hard originalism, and as we shall see,
it too leaves significant ambiguities.

Hard originalists sometimes write as if their preferred method is not a choice
at all, but a necessary way of understanding law or even human communica-
tion. This is false. We do not have to understand law or to interpret words by
reference to original meaning. It is true that if we abandon the constitutional
text, we are not interpreting it, but we can interpret it without making the orig-
inal understanding authoritative. Words such as “liberty,” “freedom of speech,”
and “executive power” need not be understood in accordance with their origi-
nal meaning.’
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Originalism, like any approach to interpretation, needs a defense of
some kind. It must be defended as making things better rather than worse.
(Certainly, we can have many different ideas about how to figure out whether
a system of interpretation does this.) In this particular way, no system of inter-
pretation can avoid personal judgments, and hence a system of legal interpre-
tation is inevitably a function of decisions that are, broadly speaking, political
in character. But of course, this does not mean that particular outcomes in
constitutional cases are simply a matter of politics. Once courts have chosen
an interpretive method, particular judgments will be constrained, and perhaps
very much constrained. Indeed, courts may have settled on a particular inter-
pretive method in the hope of constraining their own discretion at the point
of application.

For many people, originalism seems to have an intuitive appeal, even a mag-
netic force. The impulse in its direction has many justifications. The best ones are
intensely pragmatic and rooted above all (I think) in ideas about democratic self-
government and the rule of law. Even if originalists try to root their approaches
in (implausible) claims about law and interpretation, their most plausible claim
is that originalism would have good consequences. Originalism can be under-
stood as an effort to make constitutional law into, or closer to, a system of rules,
in which judges are disciplined by provisions that are far from open-ended
standards, that limit discretion in advance, that do not threaten predictability,
and that have a kind of democratic pedigree by virtue of their connection to
past judgments of those who have ratified constitutional provisions—*“We the
People.” Thus the argument for hard originalism, to be made convincing, would
have to stress one or more of the following points: that original understand-
ings are generally sound or just, and in any case democratically grounded and
subject to democratic correction; that the system of self-government, suitably
constrained by the text as originally understood, has many virtues; that judi-
cial discretion will otherwise be exercised too often, and too often badly; that
if judges are loosened from the original understanding, they will be tyrants
or Platonic guardians; that without originalism, our constitutional law will be
inconsistent with the rule of law; and that intolerable uncertainty, a mixture of
willfulness and caprice, is introduced by the alternatives to originalism. These
points attempt to defend hard originalism partly on the ground that it promotes
something closer to a system of rules, and partly on the ground that it is the most
democratic approach to interpretation.

In the abstract, arguments of this kind seem reasonable. In some imaginable
worlds, they would be right. But in my view, they do not make a convincing case
in our world, or at least in the United States, and it is for that reason that hard
originalism has played at most a sporadic role in American constitutional law.
The issues here are pretty complicated, and I will restrict the discussion to some
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of the major ones. My central conclusion is that originalism would not, in fact,
produce good consequences, so it should be rejected on pragmatic grounds—
which are the only available grounds for choosing among competing approaches
to interpretation.

Begin with history itself. Many of those who reject originalism offer what they
take as a devastating objection: the founding generation did not intend to freeze the
specific judgments of their own time. In their view, originalism turns out to be self-
defeating. The founding generation—it is claimed—did not consist of original-
ists. The best evidence is that they chose broad terms (the freedom of speech,
liberty, due process of law) whose particular meaning would necessarily change
over time, with new circumstances and fresh learning. According to Justice
Anthony Kennedy, writing in the 2015 case that ruled that all states must recog-
nize same-sex marriages: '’

The nature of injustice is that we may not always see it in our own times. The
generations that wrote and ratified the Bill of Rights and the Fourteenth
Amendment did not presume to know the extent of freedom in all of its
dimensions, and so they entrusted to future generations a charter protect-
ing the right of all persons to enjoy liberty as we learn its meaning. When
new insight reveals discord between the Constitution’s central protections
and a received legal stricture, a claim to liberty must be addressed.

Even if Kennedy is right, originalists should be able to accommodate his
argument, claiming that if the original understanding of certain provisions
involved abstract principles that would change over time, then the principled
originalist must interpret them just that way. True, an interpretation of that
kind would reduce and perhaps eliminate the line between originalists and their
adversaries. But at least (originalists would say) the line was being reduced or
eliminated for good reasons.

But is Kennedy right? Note that he is trying to hoist originalism by its own
petard. His argument seems to be about history, and of what the founding
generations actually meant to do. Among professional historians, that argu-
ment is deeply controversial. Did the founding generations really want future
generations—and unelected judges—to reinterpret the Constitution by refer-
ence to what they “learn” about the meaning of the freedom of speech, equal
protection of the laws, and due process of law? Or did they mean to limit poster-
ity, and judges, to a more specific, unchanging understanding of the words that
they wrote? It is by no means clear that on the purely historical issue, originalism
stands defeated.

Turn now to the importance of constraining judicial discretion: if hard orig-
inalism is defended as a way of yielding rules, it sometimes fails, since concrete
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questions do not always have concrete historical answers. If we are original-
ists, does the First Amendment protect commercial advertising? Historians
disagree. If we are originalists, does Congress have the authority to create
“independent” agencies, such as the Federal Communications Commission,
operating outside of the president’s authority? Historians disagree. The search
for original understandings sometimes leads to significant indeterminacies,
and to that extent, rule-bound constitutionalism will not result from hard
originalism.

Sometimes the ratifiers of a constitutional provision did not agree on how to
answer particular questions. Sometimes they had no clear understanding of its
meaning. And again there is Kennedy’s point: sometimes they intended to estab-
lish a standard with varying content over time. That seems to be true, and it sug-
gests that originalism cannot eliminate discretion or turn constitutional law into
a system of rules. But originalists might well accept that point and still contend
that their approach is best.

Those who reject originalism have a different argument, and, in my view, it is
more fundamental. They contend that their objection is about what approach to
interpretation would make our constitutional order best, not about what members
of the founding generations thought. They do not rely on Kennedy’s claim about
what long-dead people meant to do. They do not believe in time machines. They
insist that the basic question is how to interpret the Constitution, and we can-
not resolve that question by asking about history. That is inescapably a question
for us.

Suppose, for example, that the founding generation had a narrow view of
“the freedom of speech.” Suppose that they believed, hoped, and expected
that future generations would be bound by that narrow view. Are we bound?
Certainly not. Whether we are bound by the original understanding depends
on whether we conclude, on principle, that we should be bound by the origi-
nal understanding. Those who reject originalism believe that our constitutional
order is far better if we conclude that we are not bound. They believe that at
least with respect to individual rights (where both circumstances and values
change), and perhaps with respect to constitutional structure more broadly, we
do much better to follow the text and pay respectful attention to the original
understanding—without being constrained by it. That is of course a form of
soft originalism.

A particular problem with hard originalism is that new and unanticipated cir-
cumstances can much complicate the attempt to find clear answers in history." In
asking the ratifiers a hypothetical question—about free speech, racial discrimi-
nation, sex equality—might we not have to give the ratifiers some of the informa-
tion that we now have? Suppose, for example, that they believed that the equal
protection clause does not forbid sex discrimination—given what they knew,
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or thought they knew, about the world, and the relationship between men and
women. Should we tell them how things have changed? If we do that, what would
they think? These questions cannot themselves be answered by mastering the
historical record. The problem of understanding meaning in dramatically differ-
ent circumstances raises real challenges for the originalist project.'?

Thus far we have seen that hard originalism will leave gaps and uncertain-
ties, and will not turn constitutional law into a body of clear rules. Even so,
originalists can rightly say that as compared to any other approach, theirs is
likely to impose real discipline on judges. That gets us to the most important
question: In our world, would hard originalism produce a good system of
constitutional law? That is doubtful. (If you do not like asking that question,
recall that there is no way to evaluate an approach to interpretation without
doing so.)

First, the democratic arguments for originalism are far less plausible than they
seem. When many generations have passed between a current problem and rati-
fication of a constitutional provision, the democratic case for following the origi-
nal understanding weakens substantially. The case for following the Constitution
itself is very strong, because it is an excellent constitution, and because consti-
tutional law would be at sea without it. But if democratic self-government is our
lodestar, why should current citizens be bound by the particular historical judg-
ments made by its drafters generations ago?

Second, the American system of rights, including rights that are a precon-
dition for democratic governance itself, would be inexcusably modest if we
followed hard originalism. Free speech, freedom of religion, racial equality,
sex equality—all these and more would be narrow indeed if the United States
Supreme Court confined itself to the original understanding of the ratifiers. In
fact hard originalism would produce a worse—less just—society than the one
America now has.

These claims are of course relevant to the case for originalism, since the view
that the original understanding is binding cannot be justified by reference to the
original understanding. Recall that the claim for originalism requires a defense
that is not itself historical in character. Many people believe, and I think rightly,
that a wide range of Supreme Court decisions protecting basic rights should be
taken as fixed points against which any method of interpretation must be tested;
hard originalism cannot account for these fixed points. For this reason hard
originalism is unacceptable. And whether or not this is so, we have uncovered
the grounds on which the debate over interpretive method must be fought: the
question whether, all things considered, a particular method willlead to a good
system of constitutional law."® To the claim that this view makes the choice of
interpretive method turn on people’s judgments, it should be responded: On
what else could the choice of interpretive method possibly turn?
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Judicial Restraint

Having rejected originalist approaches on grounds very much like these, many
people think, with Justice Kennedy, that in constitutional cases, judges should
take constitutional provisions to set out broad “concepts”—standards rather than
rules. If judges proceed in this way, should they be reluctant to invalidate stat-
utes? Should they give democratic processes the benefit of the doubt? Some peo-
ple think so. They believe that where the Constitution is unclear, judges should
allow the democratic process to do as it wishes.'* And in some areas, the Supreme
Court has done exactly that, ruling that so long as the government has acted
“rationally,” judges should not interfere.

It is important to acknowledge that the very idea of “judicial restraint” is
sharply contested, in the sense that reasonable people disagree about what the
term means. Originalists believe that if judges adhere to the original mean-
ing, they are restrained, and if they abandon it, they are “activist.” For present
purposes, let us understand restraint in a neutral fashion and say that it exists
whenever judges uphold legislation. Thus defined, restraint may or may not be a
good thing. You might think that where the Constitution is ambiguous, judicial
restraint is the right course, and you might hope that an incompletely theorized
agreement could be possible on that proposition. But just as originalists have
struggled to produce such an agreement in their favor, so too have those who
embrace restraint.

For example, many Americans have been enthusiastic about the practices of
the Warren Court of the 1950s and 1960s, which, among other things, reformed
the criminal justice system; vigorously protected political dissent; called for a rule
of one person, one vote; and launched an attack on practices of racial discrim-
ination and exclusion. Reflecting that enthusiasm, some people admire Chief
Justice Earl Warren and Justices William Brennan and Thurgood Marshall—and
firmly reject judicial restraint. In recent times, Justices Ruth Bader Ginsburg and
Stephen Breyer have shown sympathy for the approach of the Warren Court. In
support of a rights-protecting judiciary, rejecting restraint, it has been said that
there is no evidence that “over the long run legislatures are more likely to develop
a sounder theory of what rights justice does require than courts trying to interpret
the vague language of abstract constitutional provisions.”'* On the contrary, it is
said, the majority should not be allowed to decide what rights the minority has.
And because the legislature is vulnerable to political pressure and in particular to
the political pressure of the majority, it might seem less likely to reach good deci-
sions about rights than judicial officials, who are not vulnerable in that way. (Note,
however, that minorities might have real influence in the democratic process and
less in the courts; for example, the movement for disability rights has been mostly
a political rather than legal movement, and it has had a great deal of success.)
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The Warren Court was on the political left, but we can imagine and find for-
mally identical arguments, rejecting judicial restraint, on the political right. Many
conservatives, whether or not originalists, want the federal courts to strike down a
lot of legislation—restrictions on gun ownership, the Affordable Care Act, affirm-
ative action programs, restrictions on commercial advertising, and much more. If
you believe in rights of private property, and think that the modern administrative
state threatens them, you might want federal courts to interpret the Constitution
to protect those rights. If you object to the administrative state in general, you
might want to interpret the Constitution to constrain it. If you do not like cam-
paign finance laws or restrictions on commercial advertising, you might want those
laws to be struck down, so long as the text of the Constitution is broad enough to
allow you to do that (as it is). If you believe that a fetus is a person, you might want
federal courts to say so, and in the process to require states to forbid abortion.

These are the kinds of judgments that lie behind theories of interpretation that
reject judicial restraint and that gives the Supreme Court a large role in American
government. We could easily enlist Dworkin’s conception of law as integrity on
their behalf. It would be too quick to dismiss them as “result-oriented.” Because
the Constitution does not contain instructions for its own interpretation, any
view about interpretation will be result-oriented—again, not in the sense that
it will pick a preferred theory in individual cases, but that it must be rooted in a
judgment about what makes the system better rather than worse.

Objections to judicial restraint, based on ideas about minority rights, have
been heard in many nations, not only the United States. For present purposes,
the nature of the argument remains more important than its substance. To their
credit, the arguments against restraint are rooted in a set of claims about what
would, all things considered, make the constitutional system better rather than
worse. As we have seen, originalists must shoulder that burden as well. But in my
view, there are good arguments for restraint; let us now explore them.

I have suggested that judges are usually not effective in producing social
reform. Consider, for example, the astonishing fact that a decade after the
Supreme Court announced that school segregation was unconstitutional, less
than 2 percent of black children in the South were attending desegregated schools.
Real desegregation began only after the democratic branches—Congress and
the president—became involved. Perhaps the involvement of the democratic
branches was a result of Brown, but there is not a lot of evidence that this is so.'®
These simple empirical points do not mean that Brown, one of the cornerstones
of American constitutional law, was wrongly decided; but they do count against
judge-led efforts to change social practices in a dramatic way. Even when judges
recognize rights that deserve to be recognized, and even when judges rule that
those rights must be protected, society may stand firm or rebel, and the rights
may not come to fruition in the real world. Indeed, judge-led protection of rights
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may disserve those very rights. This may well have happened in the United States
with judicial efforts to protect abortion—efforts that may well have undermined
the movement for sex equality."”

By itself this point is not decisive; it is speculative and general, and in some
circumstances judges can do a lot of good, especially when their decrees do not
require large-scale social reform. As a possible example, consider the Court’s
2018 decision to require states to recognize same-sex marriages. Right or wrong,
that decision has been highly effective, in the sense that it has achieved exactly
what it sought to achieve. But there are further considerations.

The context of litigation means that judges will see only small parts of com-
plex wholes. If someone claims that there is a constitutional right to welfare, to
environmental protection, to bear arms, or to compensation for any governmen-
tally induced diminution in the value of property, the claim may seem powerful
in the particular context; but judges are unlikely to be able to have a grasp on the
systemic effects or collateral consequences of any changes that they require.'®
The point is not simply that judges are not experts in areas that often require
expertise, though this is both true and important. The point is that legislatures
and bureaucracies are in a far better position to get a sense of the complex sys-
temic effects of one-shot changes. Often unaware of those effects, judges may
not see where the litigated issue fits in a social pattern, or what sorts of prob-
lems are created by a judicial solution. This too is a reason for caution, even in
constitutional cases.

In most nations, moreover, judges are drawn from a narrow segment of society.
In England and America, for example, judges tend to be lawyers, mostly white
and wealthy, and although some of them are undoubtedly superb deliberators
about rights, and expert in particular areas of law, they are not trained in philos-
ophy, political theory, or empirical analysis. Of course, we can point to judicial
virtues stemming from legal education and political independence. But there is
no systematic reason to think that judges are better at moral and political delib-
eration than are members of other branches of government. In the face of uncer-
tainty on that question, and legitimate disagreement on many of the underlying
moral issues, the democratic judgment should usually prevail, at least in most
cases where there is real doubt about whether the constitutional provision really
forbids it.

The fact that judges are not subject to electoral pressure in some ways sup-
ports a more aggressive judicial role, since judges do not have to worry about
re-election and majority will. But actually the point cuts both ways. Recall that
people with claims of right, including members of minority groups, often make
moral arguments in front of legislatures or use political pressure to make their
moral views count. Electoral accountability means vulnerability to moral judg-
ments as well as vulnerability to pressure and self-interest.
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It is correct to say that the majority should not decide on the rights of the
minority, but people reasonably dispute what rights are, and almost any claim
of right is made by a group that is in the minority—property owners resisting
environmental regulation, rich people resisting progressive taxation, people
seeking to eliminate endangered species, religious minorities of every kind, and
much more. From the fact that majorities should not decide on the rights of
the minority, nothing at all follows for the role of the courts in constitutional
interpretation.

In any case, any system of constitutional interpretation must be closely attuned
to the risks of judicial discretion. Rules of interpretation should be designed
to minimize those risks. A view that treats the Constitution as setting out very
abstract standards, to be given content by judges thinking deeply about ques-
tions in political theory, is doubtful in light of the risk of error, a product of power
it confers on judges. The requirement of “fit” with precedents is important in
reducing judicial discretion, but in some important cases, judges can respect that
requirement while going in many directions. In any case, we need to specify how
much weight judges should give to “fit,” and how much weight they should give
to their own political judgments. Advocates of limited judicial discretion insist
that much weight should be given to the former.

The most general point is that the right to democratic governance is an impor-
tant part of the rights that people have, and this point suggests that judges, espe-
ciallyjudges interested in protecting rights, should be cautious before invalidating
democratic outcomes. In this light, the case for judicial restraint in constitutional
law is quite strong. This is why people from diverse theoretical positions may
converge on it.

From these points we might suggest that within the judiciary, constitu-
tional norms are often “underenforced” and properly so.”” As it operates in
courts, constitutional law is a mixture of substantive principle and institu-
tional constraint. Any judicial pronouncement about the meaning of the
Constitution is partly a product of the courts’ institutional limits, including
their lack of technical expertise and fact-finding capacity, and their uncertain
democratic pedigree. Judicial caution is a function of distinctly judicial inca-
pacities. Hence Congress or the president might urge a broader understanding
of the Constitution—because the meaning of the Constitution is a function
of the institution that is interpreting it, and because Congress and the presi-
dent, with their greater democratic pedigree and fact-finding capacity, do not
labor under the disabilities faced by courts. In a deliberative democracy, there
is nothing wrong with a situation in which democratic branches interpret the
Constitution more expansively than courts, and indeed this has happened on
many occasions in American history, with rights of property, sex equality, and
freedom of speech.
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Ingredients of an Approach

Of course general propositions of this sort do not resolve hard cases. Any choice
of method will depend not on a logical demonstration of some kind, but on
admittedly speculative claims, some of them empirical in character, about institu-
tional strengths and weaknesses and about where there is most to fear. Moreover,
there are times when the Court appropriately intervenes in democratic processes
in order to vindicate large-scale aspirations; Brown is only the least controversial
example (least controversial now, that is; in its time, it was immensely contro-
versial). In my view, the Court was right, in 2015, to rule that the Constitution
requires states to recognize same-sex marriage. (It would not have been right to
issue such a ruling in 1985, 1995, or even 2005.) No approach to constitutional
law will look like an algorithm.

In any event it is now clear that any plausible approach must develop con-
straints on judges interpreting the Constitution. To supply such constraints, it
makes sense to look in several principal places. First, the text is binding; courts
owe a duty of fidelity to it.** Second, the case for soft originalism is very strong.
The text of the Constitution is often quite open-ended, and an inquiry into gen-
eral goals or purposes can help discipline interpretation. What emerges from soft
originalism is usually a standard rather than a rule, but it is constraining nonethe-
less, at least compared with the text itself. The resulting constraints do not have
the problems associated with hard originalism, since they would not lead to an
inferior system of constitutional law. Thus, for example, democratic aspirations
can help give content to the free speech principle, and the opposition to the sys-
tem of racial caste can help in the specification of the equal protection clause.

Third, the process of case-by-case judgment and analogical thinking supplies
many of the rules and standards of American constitutionalism, and that proc-
ess, embodied in judicial minimalism, also helps limit the exercise of judicial dis-
cretion where no rules can be found. This is a large part of the answer to those
who fear that without hard originalism, judges are basically at sea.”! Most of the
real constraints on judicial discretion in constitutional law come from precedent
and from an insistence on minimalism. In Chapter 3 we saw that analogies play
a key role in constitutional interpretation. We should now say that analogical
reasoning is an alternative not only to deep philosophical arguments but also to
originalism. A claim of analogy does require a reason, but as constitutional law
typically operates, people can converge on the relevant reason from many differ-
ent foundations. Hard originalists will hardly find analogical reasoning or judicial
minimalism a satisfactory alternative, but their own approach runs into decisive
objections. It remains true that analogizers and minimalists can go in more than
one direction, but it is important that they cannot go in any direction at all, and
also that they cannot travel all that far.
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Fourth, and perhaps most controversially, judges interpreting constitutional
rights are entitled to move to a certain level of theoretical ambition, seeing the
judicial role as most firm where democratic processes in an existing government
are most likely to break down or least likely to be reliable.** This is of course an
incompletely theorized abstraction, leaving room for a great deal of specifica-
tion in individual cases. Thus the most promising approaches to constitutional
interpretation call for an aggressive judicial role when there are clear defects in
purportedly democratic processes. If the right to vote is at stake, or the right to
political speech, courts are more properly intrusive. So too when courts are asked
to protect people who are at a systematic disadvantage in the democratic process.
In such cases considerations of democracy argue for rather than against a judi-
cial role. A well-functioning system of deliberative democracy—the basic aspira-
tion of Anglo-American political systems—should not be confused with simple
majoritarian politics.

Majority rule is not itself democracy; if majorities intrude on political rights or
exclude despised groups, they violate democratic norms. If the majoritarian proc-
ess is defective from the standpoint of deliberative democracy itself, the case for
judicial control becomes stronger. And if an agreement—completely or incom-
pletely theorized—is to be possible on a general approach, an interpretive method
centered on democratic considerations is probably the most promising alternative.

To the complaint that this view requires its own justification, it must be
emphasized yet again that this is true for any theory of interpretation. No theory
of interpretation justifies itself. The question is whether the justification is con-
vincing, not whether it is a justification.

We might use these thoughts to build toward a particular understanding of
constitutional interpretation. Much of the discipline on judges comes not from
constitutional text and history, but from past cases. Past cases produce rules, in
the form of precedents, as well as analogies. Most constitutional problems have
easy answers for this reason. Where no clear answer exists, judges do best to work
analogically; to inquire into history, conceived broadly rather than narrowly; and
to adopt a presumption in favor of respect for democratic outcomes. But the pre-
sumption is weaker when democratic rights are at stake or when politically vul-
nerable groups are at risk. In this way the judicial role might be derived in large
part by reference to democratic considerations. And if we are concerned to pro-
mote social welfare, this approach is probably best.

An elaboration of this general approach would require a book or perhaps several
books. Of course, the category of democratic rights is not self-defining; so too for
the notion of politically vulnerable groups. As I have said, these are incompletely
theorized abstractions, and in specifying them, judges must make judgments about
particular cases; many of those judgments will themselves be incompletely theo-
rized. Something of this sort has happened in American law, as judges have agreed
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that discrimination on the basis of sex and race call for special judicial skepticism,
while concluding that this is not true for discrimination on the basis of age and
disability, without coming up with a full theory to account for these conclusions.

If we believe in incompletely theorized agreements, we will insist that judges
deciding particular constitutional cases need not commit themselves to a com-
plete theory of interpretation, and they should not resolve the most theoretically
contentious issues unless they must. But I hope that I have said enough to show
that debates over the best approach to constitutional interpretation depend on
claims—often tacit—about what approach is most promising, or will lead to
the best system, in terms of recognizable human values. To evaluate competing
claims, we need to look at both theoretical issues about democratic government
and empirical issues about actual governmental institutions—their composition,
competence, biases, and skills.

Here again we see the extent to which debates over interpretation are tied up
with debates about which institutions should have what powers. Here again we
see the extent to which debates over interpretation are debates about the pos-
sibility and value of rules and rulelike constraints—and the choice, at least in
American law, to make space for a form of casuistry.

ON INTERPRETATION OF STATUTES

The legislature enacts statutes, and sometimes those statutes raise serious inter-
pretive difficulties. What should judges do in the face of interpretive doubt?
Should they rely on the “ordinary meaning” of the text? On the original meaning?
On legislative intentions? On their own views about the best justifications for the
statutes, or about justice and efficiency? What role is there for the so-called can-
ons of interpretation, which involve syntactic, procedural, or substantive princi-
ples that are brought to bear on the interpretive enterprise?

These are the enduring questions of statutory interpretation. Sometimes
the ingredients of the underlying debates—which very much involve the vir-
tues and vices of rules—are obscured. It would be good to bring them out into
the open.

The Priority of Text

Let us begin with common ground. The text has priority. Under ordinary circum-
stances, it trumps everything else. Judges should rely on the ordinary meaning of
statutory language, taken in the context of the statute as a whole and the period
in which it was enacted. The ordinary meaning might ensure that the language is
arule (“no one under the age of 18 may buy cigarettes”). It might ensure that the
language is a standard, and the meaning of a standard might change over time,
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with new circumstances and with new understandings of facts and values. The
central point is that the text is what most matters.

This approach to interpretation calls for the use of common understandings
of language (“background knowledge” or “background lawyers’ knowledge”);
it may or may not depend on dictionary definitions. I have referred to Learned
Hand’s warning that judges should not make “a fortress out of the dictionary.”*
Dictionary definitions can be too numerous or too crude to capture contextual
meaning. (Return to the words “bat,” “equal,” and “motor vehicle.”) Nonetheless,
courts should use the ordinary understandings of speakers of the relevant language.

The previous paragraph consists of conclusions, not arguments. Can those
conclusions be defended? It is relevant that in many legal systems, there seems
to be an incompletely theorized agreement in favor of the priority of text. Some
people emphasize democratic considerations: the text has been democratically
enacted, and the same cannot be said for anything else. If we care about self-
government, the text might have priority for that reason. Other people empha-
size the rule of law. An emphasis on the text might well promote values associated
with the rule of law—clarity, transparency, generality—and do so far better than
any alternative approach. After all, the text is what people can most easily found
and read, and so if we are concerned about fair notice, the text is the right place to
start. Still others emphasize the risk of judicial error. If judges are loosened from
text, they might make serious mistakes, even if they are attempting to capture
legislative intentions. Things are even worse if judges have biases of their own.

There are intensely pragmatic concerns as well. Giving priority to the text pro-
motes planning and imposes good incentives on legislators, by encouraging them
to focus on the enacted law, and to write in the way that people read. It also serves
an important coordinating function, by allowing judges, who are not specialists,
to start from common ground.**

Some of these points might seem more compelling than others. But if they
are taken as a whole, they strongly support a commitment to textualism in stat-
utory interpretation. By itself, of course, textualism is an incompletely specified
abstraction. We have already seen that committed textualists may or may not be
willing to make exceptions in cases of absurdity. But the more common problem
involves ambiguity. It is fine to say that the text has priority over other sources of
meaning, but text is often clear. When that is so, should courts rely on statutory
structure? Should they consider structure? Legislative history? Statutory pur-
pose? And what role should be played by the so-called canons of interpretation?

Literalism

Ought texts to be interpreted “literally”? To make the question vivid, assume
that the words of a statute actually do have a literal meaning, in the sense that
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the ordinary understanding of the terms, in the dictionary sense and also taken
in context, leads in one direction. (Often, of course, this assumption cannot be
sustained, but let us begin with the simplest case.) Thus a law might say that no
dogs are allowed in restaurants, that smoking is banned on airplanes, or that it is
a crime to go over 65 miles per hour.

Return to our now-familiar questions: Does the prohibition on dogs apply to
the case of a police officer accompanied by a German shepherd trained to smell
bombs, when the restaurant owner has received a call to the effect that a bomb is
about to go off somewhere in the building? Does the speed limit law apply to a
driver fleeing from an armed terrorist? As we have seen, many judges would say
that statutes should not be construed so as to produce absurdity, and that the lit-
eral language will not be controlling in such cases. A key part of the argument is
that the underlying purpose of the statute does not apply, much or at all, to the
case at hand, and that a reasonable legislature could not possibly have wanted the
statutes to apply to that case. If there is no considered legislative judgment that
the law should extend to these situations, why should the court allow the literal
language to produce absurdity or injustice?

Some people, including those who insist on the priority of the text, think that
judges who reject literal meaning are proceeding illegitimately. Perhaps such
judges are engaging in “policymaking” that should be reserved to legislatures. On
this view, any exceptions should be made by the legislature, not by the courts.
This claim—that literal interpretation is best—often purports to stem from dem-
ocratic considerations, but standing alone, the democratic arguments are very
weak. By hypothesis, there is no considered democratic judgment that the rule
should apply in the cases at hand. The judges are not acting inconsistently with
any such judgment. On plausible assumptions, avoidance of unintended absurd-
ity, or purposive interpretation, attending to legislative goals and to context,
seems likely to fit with actual democratic judgments, if we are entitled to imagine
what they would likely be. At least in easy cases, where the absurdity is palpable,
I think that we (and judges) should be entitled to do that.

That’s where we are going to wind up, but let’s make the best case for literal-
ism. The real argument on its behalf rests not on democratic considerations at
all, but instead on two things: (1) a set of (pragmatic) arguments for rules rather
than standards, and (2) a set of (pragmatic) judgments about which institutions
should do what things. If courts ask whether an application of a rule is absurd,
and if they do so by asking what the rule’s purposes are, they will convert the rule
into something at least a little more like a standard. There is some risk that the
rule may then start to unravel. For reasons that we have already explored, that risk
is usually low, but not always, and it is never zero.

We will get to purposive interpretation before long, but insofar as judges say
that the literal text should yield to purpose, it is important to emphasize that
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statutes do not come clothed with purposes, ready to proclaim themselves.
Sometimes, of course, the purpose is plain. But in hard cases, a judgment about
a statute’s purpose involves an element of evaluation and construction. What is
the purpose of a law that forbids “racial discrimination,” in a context in which
an employer is adopting an affirmative action program? What is the purpose of
a law that forbids “baby selling,” in the context of an arrangement for surrogate
motherhood? The effort to characterize a statute’s purpose might require a judge
to come up with the best justification (in the judge’s view) for the enactment.
Maybe that’s okay, especially if we trust judges, but it also has palpable risks.

In addition, the effort to identify and to work with purposes rather than literal
text may be bad because it makes planning harder; because it weakens the legis-
lature’s incentives to come up with a clear, good text in the first instance; because
the judge’s judgments about purposes and absurdity may be unreliable; because
it is costly and time-consuming for litigants and courts to inquire into purpose
and absurdity; and because the legislature can correct the absurdity in any event.
These are the considerations—highly pragmatic in character—that support lit-
eral interpretation of statutes.

The argument for literal interpretation, made in this way, is really an argument
about what system of interpretation will make things better rather than worse.
But I hope that I have said enough to suggest that once the argument is exposed
as a set of (broadly speaking) pragmatic claims, it is not unconvincing, because
it is based on assumptions that are unlikely to hold in our world. A legislature’s
failure to anticipate an absurd application, and to make a correction before the
fact, is usually not a result of sloppiness or negligence. Sometimes it is impossi-
ble for good lawmakers to foresee odd applications; as we have seen, life outruns
even the most well-considered law. The legislature’s power to correct absurd or
unjust outcomes after the fact is an unreliable safeguard, as the legislature has
many things to worry over, and a particular absurd outcome may not seem suffi-
ciently pressing to claim its attention after the fact. The legislature as a whole may
never even know about it.

In any case it is unclear how much is gained by forcing the legislature to amend
a statute to avoid an absurd outcome when courts could prevent an outcome that
is absurd by general agreement. And if courts will depart from literal meaning
only when the absurdity is clear, the resort to purpose ought not to impede plan-
ning or to raise the costs of decision significantly, and we are unlikely to have to
worry that judges will exercise their judgments in an unreliable or biased way.

The courts’ institutional position, allowing judges to see particular applica-
tions that legislatures cannot always anticipate in advance, puts them in an espe-
cially good place to correct absurd applications. On reasonable assumptions,
departures from literalism, adapting the general rule to the particular situation, is
probably going to be a desirable part of statutory interpretation. Of course there
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can be legitimate dispute about how absurd the outcome has to be in order to
qualify as such.

To underline points that should now be familiar: if judges cannot be trusted
when they depart from literal meaning, there is a big problem. Literalism has the
advantage of diminishing decision costs. And if legislators would correct foolish
or palpably unjust results that come from literalism, the costs of literalism are
reduced. In my view, it is highly unlikely that literalism could prove itself over
time, but you never know.

Benzene

Consider in this regard an important and controversial case in American law,
Industrial Union Department, AFL-CIO v. American Petroleum Institute.*® The case
involved a regulation of a carcinogenic substance, benzene; the regulation would
have cost many hundreds of millions of dollars, in return for an uncertain benefit,
in terms of safety, to employees. At the time, everyone agreed that benzene could
be harmful, but at low levels, some people believe that the associated risks were
low. Some evidence in the case suggested that the regulation might save as few
as two lives every six years. That evidence might not have been credible, but the
agency did not specify the level of health gains, saying that under the law, it was
unnecessary for it to show that the risk was significant or to balance costs against
benefits.

The text of the relevant law seemed to support the agency. The Occupational
Safety and Health Act says that the Secretary of Labor

in promulgating standards dealing with toxic materials or harmful physi-
cal agents ... shall set the standard which most adequately ensures, to the
extent feasible, on the basis of the best available evidence, that no employee
will suffer material impairment of health or functional capacity even if such
employee has regular exposure to the hazard dealt with by such standard for the
period of his working life, (emphasis added)

These words appear to set out a rule, requiring the secretary to issue regula-
tions even if only one employee is at risk (!). Writing in dissent, Justice Marshall
invoked the need for rule-bound interpretation to urge that the statute should be
read literally. In Justice Marshall’s view, the agency had done what it was plainly
required to do. (No one argued that the regulation was not “feasible,” as it was
agreed that the industry could bear the expense.)

The plurality of the Court refused to engage in literal interpretation. Instead
it seemed to think that literalism would be quite absurd, and that absurd-
ity should be avoided. More particularly, it suggested that despite the text of
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the law, Congress could not possibly have intended to allow the result that the
agency sought. “In the absence of a clear mandate in the Act, it is unreasona-
ble to assume that Congress intended to give the Secretary the unprecedented
power over American industry that would result from the Government’s view. . ..
[T]he Government theory would give OSHA power to impose enormous costs
that might produce little, if any, discernible benefit.” Hence the plurality said that
OSHA could not regulate unless it could show that a risk was “significant.” Thus
the text was interpreted so as to require a demonstration that a risk was “signifi-
cant” before regulation could go forward.

Did the plurality of the Court abuse its interpretive authority? I do not think
that it did. True, a literal interpretation would have been feasible, and would have
put pressure on Congress to fix the situation, but it would not have made a lot of
sense. The Court’s approach gave reasonableness the benefit of the doubt. Despite
the words of the statute, there was absolutely no indication that Congress had
arrived at a considered judgment to the effect that OSHA should impose hun-
dreds of millions of dollars in expense for a trivial health benefit. In the absence
of evidence to this effect, in the text or context, the plurality was right.

If this conclusion is to be resisted, it is for the pragmatic reasons considered
above. Perhaps the outcome in the Benzene Case reduces incentives for Congress
to legislate clearly; perhaps it reflects a misunderstanding of the problem of regu-
lating carcinogens; perhaps it increases the cost and uncertainty associated with
the interpretation of apparently plain texts; perhaps it will lead to other cases
in which courts abuse their interpretive authority by rejecting actual legislative
judgments. What is most important here is that the debate over literalism is really
a debate over such concerns.

A historical note: the Benzene Case helped to launch decades of important
regulatory decisions, in which federal courts eventually came to announce
that whenever Congress has been ambiguous, agencies are entitled to consider
costs, and later to say that whenever Congress has been ambiguous, agencies are
required to consider costs.” In practice, these decisions repudiate literalism. They
create a kind of interpretive canon, designed for the modern regulatory state, to
the effect that if regulators are going to refuse to consider the costs of what they
do, it must be because Congress has unambiguously said that they must. Is that
an abuse of judicial authority? I don’t think so, but I hope that it is now possible
to identify the assumptions on which reasonable people might differ.

Structure

When courts use statutory structure to sort out ambiguities, they do something
roughly like this: the disputed text is ambiguous, and so is the immediate con-
text. But other provisions of the statute shed light on the ambiguity. If courts read
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those other provisions carefully, they can learn that the disputed has only one
reasonable interpretation.

Suppose, for example, that a statute uses the term “air pollutants,” and
that the general provisions of that statute give the Environmental Protection
Agency broad authority to regulate “any air pollutant” from power plants.
Suppose that the question arises whether greenhouse gases count as air pol-
lutants within the meaning of those general provisions. Suppose, finally, that
an entirely separate section of the same statute, called Climate Change, spe-
cifically says how and when the Environmental Protection Agency may reg-
ulate greenhouse gases. Because of that separate section, focused on climate
change, it is reasonable to think that greenhouse gases do not count as “air
pollutants” within the general provisions of the statute. The structure of the
statute clarifies that greenhouse gases are supposed to be regulated through a
special route.

Now suppose that a civil rights statute contains separate provisions govern-
ing discrimination on the basis of race, age, sex, disability, and sexual orienta-
tion, with distinctive requirements, penalties, and burdens of proof. Suppose that
Mary Targ, a lesbian, claims that she is a victim of discrimination not only on
the basis of sexual orientation but also and for that very reason on the basis of
sex: she is married to a woman, and if she were a man, married to a woman, she
would not have been subject to discrimination. Is that sex discrimination within
the meaning of the law, as Targ claims, or is it only discrimination on the basis of
sexual orientation? It is reasonable to say that in light of the structure of the stat-
ute, she can claim discrimination on the basis of sexual orientation but not on the
basis of sex. The statute treats the two forms of discrimination as distinctive, and
Ednam’s argument suggests that they are one and the same.

Whatever one makes of the two examples, the general point is clear. An explo-
ration of a statute’s structure—of the full set of provisions that it contains—can
clarify the meaning of otherwise ambiguous terms. In principle, use of the statu-
tory structure should be uncontroversial, and it usually is.

Hard cases arise when it is unclear what inference to draw from the structure.
Suppose, for example, that a statute designed to improve highway safety specif-
ically lists the categories of people who are allowed to bring suit to challenge
regulations issued under that statute: (1) motor vehicle manufacturers, (2) auto-
mobile dealers, (3) those suffering property damage as a result of an accident,
and (4) drivers and passengers suffering injury as a result of an accident. Now
suppose that an injured pedestrian attempts to bring suit. Can she? A structural
argument would be that because the statute specifically enumerates a set of peo-
ple who can sue, and because it does not include pedestrians, she is out of luck.
But that might be an unrealistic and extravagant inference. Perhaps the legislative
list was not meant to be exhaustive; perhaps the legislature was ensuring that
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certain groups would be allowed to sue, without excluding the possibility that
others would as well. Structural arguments can be decisive—but they can also
be hazardous.

Legislative History

In the United States, and in many other nations, courts often have access to “leg-
islative history,” understood as an assortment of documents, created by parts
of the legislature, which might help clarify the meaning of ambiguous terms.
The legislative history might consist of a conference report, purporting to reflect
the views of the House and Senate leaders who settled on a final text. It might
be a committee report by the House or Senate, in which the relevant commit-
tee, which produced the text in the first place, expresses its understanding of
what the text means. It might be a floor debate, in which legislators discussed
the meaning of the statutory text. For concreteness, here are some imaginable
examples:

A conference committee report says explicitly that a statute that forbids
discrimination on the basis of sex is not meant to protect transgender
persons.

* Duringa floor debate, a member of Congress expresses his
understanding that the term “air pollutant” does not include
greenhouse gases.

« A House committee report states that a law that directs the
Environmental Protection Agency to “adopt the best technological
system to reduce air pollution” is not meant to allow the agency
to balance costs against benefits. In the words of the report, “The
agency must choose the most effective system, assuming that it is
technologically available. It may not decline to use that system on the
ground that the costs of doing so exceed the benefits.”

In the United States, there has been a lively debate over the appropriate
approach to legislative history of this kind. It is generally agreed that if the text
is clear, the legislative history cannot trump it. After all, the history was never
enacted, and so it lacks the necessary democratic pedigree. Moreover, the history
may reflect the views of some members of Congress, but not the institution as a
whole. (I have been involved in many discussions of proposed legislation, and
there is no question that sometimes legislators do insert language in legislative
history that they cannot get into the text.) Even worse, the history may reflect the
views of a special interest group, which may have failed to obtain its preferred stat-
utory text but succeeded in getting its preferred view into the legislative history.
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There is also a problem of judicial competence and in some cases even bias.
Often the legislative history is lengthy and elaborate, and judges may not be
able to read it properly. They might find a passage or a snippet that seems highly
supportive of one or another view, but that passage or snippet might not tell us
much; it might be the view of just one person (or a staff member or an interest
group). It is sometimes said that “reading legislative history is like going into a
crowded room and looking for your friends.”

In view of these concerns, some people, including Justice Scalia, have vigor-
ously argued against using legislative history at all. In fact Justice Scalia hoped for
an incompletely theorized agreement to that effect. It is easy to understand his
argument—and to see it as based on a plausible assessment of the costs of deci-
sions and the costs of errors. Exclusion of legislative history should reduce the
costs of judicial decisions, if only because courts (and lawyers) need not focus on
an inquiry that can be complex, burdensome, and time-consuming. And under
imaginable assumptions, exclusion of legislative history reduces the costs of errors
as well. After all, that history can lead judges in the wrong directions. If textual
ambiguity is not all that common, and if it can be handled in ways that do not
require use of legislative history, then the argument for excluding it is quite strong.

But not strong enough. Because ambiguity is in fact common, and because
courts often lack reliable techniques for handling it, it makes sense to say courts
should feel free to take the legislative history as relevant.”” Instead of indulging
their own views about how best to sort out ambiguities, or giving authority to
their own policy preferences, judges should learn what they can from the context,
which includes the history. It is both true and important that the history has not
been enacted and that it may be a product of legislative staff or powerful private
groups. The history certainly does not have the same status as the text. But an
investigation of the history can be exceedingly helpful in showing what the leg-
islature was concerned about, whether in general or in particular. Interpreters
should be interested in obtaining that knowledge. In some cases, the legislative
history helps to answer concrete questions. If the text and structure leave ambi-
guity, there ought not to be a taboo on consulting the history.

Of course it is possible to imagine a legal system in which legislative history is
not kept at all, is kept poorly, or is entirely unreliable. If so, judges should not rely
on legislative history, and they should use any other contextual clues, alongside
canons of construction.

Purposes and Intentions

Apart from legislative history, it is standard for lawyers and judges to ask about
“legislative purposes” and “legislative intentions.” The two sound similar, and
sometimes they are used interchangeably. But it is useful to separate them. We
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can think of “purposes” as general animating goals, and of “intentions” as specific
understandings about how to resolve concrete cases. A law that imposes special
penalties on the use of guns in connection with drug offenses might have, as its
general purpose, the prevention and punishment of an exceptionally dangerous
combination. By contrast, if the question is whether special penalties are triggered
when someone sells a gun for drugs, it might be asked: On that precise question,
what is the legislature’s intention? A law that bans sex discrimination might have,
as its general purpose, the prevention of sex-role stereotyping. By contrast, if the
question is whether that law also forbids same-sex sexual harassment, it might be
asked: On that precise question, what did the legislature intend to do?

Some judges think that for the interpretation of statutes, the question about
legislative intention is the right one. They believe that interpretation is essentially
a search for that intention. Such judges tend to say that if the text deserves pri-
ority, it is because it is the best evidence of what the intention is. But that view is
highly controversial. Many other judges believe that there is no such thing as leg-
islative intention; that even if it exists, judges cannot find; and that even if judges
can find it, it is not relevant. They conclude, with Justices Oliver Wendell Holmes
Jr. and Antonin Scalia, that the question is not what the legislature intended; it is
what the words mean. If you believe in the rule of law, you might think that the
important issue is the objective meaning of the enacted words, not the subjective
intentions of those who enacted them into law. That is hardly implausible. In my
view, it is correct.

But what if the meaning is unclear? If so, judges might try to figure out the
intentions of the enacting legislature, not because those intentions have author-
ity, but because they provide a helpful indicator of the meaning of the words. To
be sure, the intentions of a collective body, such as a legislature, may not be easy
to uncover. On some questions, there might not be a unitary intention. With a
ban on sex discrimination, some legislators might have intended to ban same-sex
sexual harassment, and some members may not.

In a case that presented this precise issue (whether a ban on sex discrimination
forbids such harassment), the Supreme Court, in an opinion by Justice Scalia,
refused to ask about intentions at all.*® It focused on the text, and responded: if
a male defendant sexually harassed a man because he was a man, and would not
have harassed a similarly situated woman, he has discriminated on the basis of
sex. As the case rightly suggests, the important question is the meaning of the
text, not the intentions of its authors. But when the meaning of the text is rea-
sonably disputed, many people think that it makes sense to try to uncover the
intentions of authors, and for reasons discussed above, the legislative history can
be helpful.

The idea of legislative purpose is also contentious. Some people, including
Justice Stephen Breyer, give purpose pride of place. Indeed, some people would give
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purpose priority over text. On a widespread view, difficult questions of interpreta-
tion are best resolved by trying to figure out what the legislature was trying to do,
and by resolving textual ambiguities in a way that is consistent with that. Some peo-
ple who embrace that view insist that it is not possible to understand words without
some conception of their purpose.

To be sure, it may be hard to identify the legislature’s purpose, perhaps because
the context is murky, perhaps because we are dealing with many people who have
diverse purposes. Those who reject use of purpose say what Gertrude Stein once
said about Oakland: “There is no there there” If so, perhaps we should assume
that the legislature consisted of reasonable people trying to act reasonably. And if
that is right, when we speak of legislative purpose, we are not uncovering a fact,
but instead asking what reasonable people were trying to do. Many people think
that that is an excellent idea, not least because it would give reasonableness the
benefit of the doubt: whether or not the legislature actually consisted of reason-
able people acting reasonably, judges can move law in the direction of reasona-
bleness if they assume that it did. In the abstract, that is an appealing idea, and we
might be able to obtain an incompletely theorized agreement on it.

If, for example, the question is whether the use of a gun in connection with a
drug offense includes the use of a gun as an object of barter, the best resolution
might be to say: absolutely not! The legislature’s purpose was to prevent guns
from being used as guns—not as objects of value. If the text imposes severe mini-
mum penalties on those using guns in connection with drugs, it is because of the
evident dangers, which are much smaller when guns are merely a commodity.
And if this argument is wrong, it is because it has not characterized the purpose
properly, or applied it properly. Perhaps the purpose is triggered whenever guns
and drugs are mixed, and when guns are sold for drugs, they are mixed.

The particular case is an uncommonly difficult one, and it forces us to return
to a genuine problem with the use of purpose: judges might have to create it,
rather than to find it. The text is real; it is an object. The legislative history is
real too (for all its problems). But purposes are not things. The purpose of
many texts can be characterized in different ways, and when lawyers and judges
choose one way, it is because that way seems best or most sensible to them.
From the standpoint of textualism, and for those committed to the rule of law,
that is not ideal.

But maybe it is a decisive problem. If statutory text is genuinely ambiguous,
and if judges are reliable or reliable enough, it might make sense to ask them to
try to characterize the purpose as best they can, and to sort out the ambiguity
accordingly. Our enthusiasm for this project will depend in large part on our trust
in judicial competence. If we have little trust in judges, we might want to empha-
size the priority of the text and ask judges to grapple with it as best they can,
while putting purpose to one side (and perhaps invoking canons of construction,
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taken up below). If we think that textualism inevitably leaves gaps, that purposes
can often be discovered rather than made up, and that judicial characterization of
reasonable purposes in hard cases is not so hard or so bad, then use of purpose is
perfectly reasonable (as I tend to think that it is).

What is the relationship, on these counts, between constitutional and statu-
tory interpretation? The case for reliance on general purposes is similar and sim-
ilarly strong in both areas, but in the statutory context, there is a better argument
for holding interpreters to the original textual meaning, and in the event of ambi-
guity, to particular intentions (assuming that they exist). The two major differ-
ences between constitutions and statutes are that the former can be changed only
with great difficulty and that the former tend to be old. Recall in this connection
that the case against hard originalism in constitutional interpretation is based
on the claim that it would result in an inferior system of constitutional law—a
claim founded partly on the fact that democratic ideals are not well-promoted by
requiring courts to adhere to the unenacted judgments of constitutional ratifiers
in the distant past.

In the context of statutory interpretation, things are different. Statutes are
more readily amended and usually more recently enacted. Hence something
approaching hard originalism makes far more sense for statutes. This does not
mean that hard originalism offers a complete approach to statutory interpreta-
tion. Sometimes it will leave gaps or ambiguities; sometimes statutes contain
terms that are not meant to be frozen and that might change with new scientific
understandings (“unreasonable risk”) changed circumstances or the passage of
time can make statutory interpretation more like constitutional interpretation.
And as we will now see, courts properly invoke background principles to push
statutes in particular directions.

Canons of Interpretation

In most legal systems, courts rely on “principles” or “canons” of interpretation.”
And in most legal systems, there are many such principles and canons on which
to draw. We have already encountered one such canon: the rule of lenity, which
says that in the face of doubt, statutes will be construed favorably to criminal
defendants. That canon is not based on special solicitude for those accused of
crime. It is rooted in the rule of law. Because of the importance of fair notice, and
the need to reduce the risk of arbitrary or invidious exercise of discretion, crimi-
nal statutes must speak clearly if we are to require citizens to comply with them.
A related canon, also of great importance, is that statutes will be interpreted
to avoid constitutional doubts. That canon (“the Avoidance Canon”) helps to
resolve numerous hard cases. So long as text is ambiguous, judges will construe it
to steer clear of constitutional problems.
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In a famous and clever article, Karl Llewellyn tried to cast great doubt on
the use of canons of construction.®® In Llewellyn’s view, every canon has a
countercanon—a principle pointing in the opposite direction. In Llewellyn’s
view, there are dozens of different canons, counseling wildly varied results, and
courts can pick out canons as they see fit. Thus Llewellyn argued that the canons
are useless, after-the-fact explanations for decisions reached on other grounds.

There is some truth in Llewellyn’s influential critique, but it is greatly over-
drawn. In a way, it is a lengthy and unhelpful debater’s point. As we have seen,
interpretation is not possible without both syntactic and substantive canons or
principles. (I shall use the terms interchangeably.) Syntactic principles are part
of the background knowledge of readers, including legal readers. Such prin-
ciples give meaning to words, which would be ink formations without them.
Substantive principles are omnipresent as well, and they too usually need not be
articulated. Consider, for example, the idea that courts should not do whatever
they think best, or that Congress should not be taken to be joking. Texts are read-
able in virtue of such principles. Every legal system is pervaded by them.

Easy cases are easy only because of shared agreement on syntactic and sub-
stantive principles. When judges rely on the ordinary meaning of the words in
context, interpretive principles of various sorts are certainly present. Interpreters
are usually not self-conscious about them, but this is so only because the princi-
ples are so obvious that they appear invisible, operating as part of the uncontested
background for interpretive work. (If the words in day-to-day conversation, or in
this very paragraph, are clear, it is for the same reason.) The legal culture—what
lawyers know—consists largely of this uncontested background. An important
task of legal theory is to identify its content. And when statutes are unclear, every
legal system relies on principles that allocate burdens of doubt and inertia. These
principles are based on procedural and substantive policies. They are designed to
make the legal system better rather than worse.

The American legal system contains many such principles. Courts say, for
example, that ambiguous statutes will not be construed to apply retroactively,
to preempt state law, or to apply outside the borders of the United States. These
canons can be seen as nondelegation canons: they say that unless Congress has
explicitly said so, administrative agencies are not allowed to make certain deci-
sions. Other established canons say that statutes will not lightly be construed
to invade presidential authority or to eliminate judicial review of administrative
action.*' All of these canons have force. In most cases, they are not in conflict with
any other canon, and so Llewellyn’s objection has no force. In the abstract, we can
match canons with countercanons, but in most cases, only one canon turns out
to be relevant.

There is one setting, however, in which Llewellyn’s argument has particular
contemporary relevance. In 1984, the Supreme Court unanimously adopted a
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principle of interpretation, to the effect that when a statute is ambiguous, courts
must defer to the interpretation given by the implementing agency, at least so
long as that interpretation is reasonable.’? In the Court’s words:

When a court reviews an agency’s construction of the statute which it
administers, it is confronted with two questions. First, always, is the ques-
tion whether Congress has directly spoken to the precise question at issue.
If the intent of Congress is clear, that is the end of the matter; for the court,
as well as the agency, must give effect to the unambiguously expressed
intent of Congress If, however, the court determines Congress has not
directly addressed the precise question at issue, the court does not simply
impose its own construction on the statute, as would be necessary in the
absence of an administrative interpretation. Rather, if the statute is silent
or ambiguous with respect to the specific issue, the question for the court
is whether the agency’s answer is based on a permissible construction of
the statute.

The Chevron principle, as it is called, has immense importance. It says that when-
ever a statute is ambiguous—in areas that include clean air, occupational safety,
food safety, even taxation—the agency that implements the law is allowed to
interpret it. The principle comes from an identifiable theory: the grant of imple-
menting authority should be taken to include interpretive authority, because
agencies have technical expertise and are politically accountable. As the Court
put it, “Judges are not experts in the field, and are not part of either political
branch of the Government. ... While agencies are not directly accountable to
the people, the Chief Executive is, and it is entirely appropriate for this political
branch of the Government to make such policy choices.” Over the last decades,
the Chevron principle has been highly controversial, but an incompletely theo-
rized agreement continues to hold in its favor.

With respect to Llewellyn’s objection, here is the problem. Some canons
can certainly conflict with the Chevron principle. An agency might interpret an
ambiguous statute so that it raises a serious constitutional question, or applies
retroactively, or applies outside of the territorial boundaries of the United
States. What then? That is a fair and good question, but it should not be seen
as a cry of triumph for those who admire Llewellyn. Conflicts among canons
provide an occasion for developing rules of priority and hierarchy—for decid-
ing which canons win, in cases of conflict. And as the law has developed, the
Chevron principle yields in all of the cases just given. The reason is that the
relevant canons are designed to ensure that the legislature must speak clearly in
order to authorize certain results. If so, then such canons must, by definition,
have priority over any canon that empowers agencies to sort out ambiguities.
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Tiebreakers and Presumptions

Some of the canons, such as the Chevron principle, tell courts what to do when
the interpretive enterprise otherwise leaves judges in equipoise. Some of them
are not just tiebreakers, but impose a presumption, one that can be overcome
only through a “clear statement” from the legislature. The rule of lenity and the
canon of constitutional avoidance fall in this category. These “clear statement”
principles are designed to push statutes in a particular direction, where they stay
unless there is firm evidence of a legislative judgment to the contrary.

When things are working well, the relevant principles are easy to defend and
indeed defensible from multiple competing foundations. Thus an incompletely
theorized agreement might well be possible on the idea that federal statutes
should not lightly be taken to preempt state law, that courts should presume that
Congress has not intended to apply statutes retroactively, or that judicial review
should be available unless Congress has spoken unambiguously. To explain and
justify particular principles, much more would have to be said. Alegal system may
well shift from one set of principles to another over time. The Supreme Court
of the United States now uses principles that are quite different from those pre-
vailing in 1988, and the principles used in 1988 were quite different from those
prevailing in 1958 or 1938 or 1908. Undoubtedly some current principles are
outmoded or counterproductive. Undoubtedly some of them lead to injustice.

For present purposes, we can reach a simpler conclusion, one that returns
us to the central themes of this chapter. Any approach to interpretation
requires a defense. Debates over interpretive practices are really debates over
which practices will lead to a better system of law. Debates over the value and
possibility of rules are a large part of those debates. A system of law tries to
achieve an incompletely theorized agreement on appropriate constraints on
judicial discretion, on particular cases amidst disagreement about interpre-
tive method, and if possible, on interpretive method amidst disagreement on
much else.

There is no general theory of interpretation. But any legal system reflects, at
any given time, a particular set of interpretive judgments and commitments. It
is important to lay bare those judgments and commitments. Once we have done
that, we can make a lot of progress.



Conclusion

Law and Politics

Participants in any legal system disagree on basic principles. Sometimes they have
no convictions about large-scale issues of the right and the good. Sometimes they
find these issues deeply confusing. They must nonetheless make a wide range of
particular decisions. They have to do this in a short time. In accomplishing this
task, they seek to achieve incompletely theorized agreements on particular out-
comes. This is a key to legal reasoning. It is also the law’s distinctive approach to
the problem of social pluralism.

LEGAL REASONING, RULE OF LAW

Rules are often the mechanism by which legal actors reach agreement; a central
virtue of (many) rules is that people can converge on them from diverse founda-
tions. Once they are in place, rules sharply discipline the territory over which
argument can occur. Rules make resolution of most disputes simple, even auto-
matic. The rule of law, if understood as a law of rules, allows people to form expec-
tations, to make plans, and to conduct their affairs without fear of governmental
malice, arbitrariness, or surprise. It allows cases to be decided without requiring
participants in the legal system to assess large-scale principles or to develop gen-
eral theories. Participants in law create and reason from rules precisely because of
the advantages of rules on these scores.
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But rules can be blunt and crude instruments, at least if they are simple, and
case-by-case judgments can allow a greater degree of fairness and precision. (To
be sure, algorithms, based on large data sets, can produce rules that are awfully
precise. That’s important, and we will see much more of it in the future, with large
consequences for law.) A time-honored form of justice requires official attention
to a range of contextual features, and it avoids rules, which are often made nec-
essary only because of the failings of human beings and of human institutions.
When participants in law reject rules, they often reason analogically, and in a way
that is fine-tuned, that involves low-level principles, that brackets large claims
about the right or the good, and that leaves many cases to be decided on another
day. We have seen that analogical reasoning plays a key role not only in common
law but also in constitutional law, which results largely from casuistical judgments
rather than from constitutional text and history. We have also seen that analogical
reasoning sometimes has a place in the interpretation of rules themselves. In the
hardest cases, the scope of rules is often defined by reference to prototypical or
exemplary cases, and the meaning of rules becomes obscure because cases arise
that seem relevantly different from the exemplary ones.

These various ways of proceeding—the characteristic lawyer’s methods—
might appear inferior to more ambitious alternatives, such as the careful investi-
gation of the consequences of legal rules, the search for reflective equilibrium, or
the development and application of some large theory. Certainly it is important
to know the consequences of legal rules, and lawyers continue to have improved
tools for making that assessment. More and better social science would be help-
ful; it is no accident that administrators decide on issues of highway safety and air
quality not by analogical thinking, but by obtaining information about costs and
benefits. In the future, judges should be doing more of that, or at least should be
spurring others to do so. Sometimes greater abstraction is necessary or otherwise
desirable, even in courts. But incompletely theorized agreements are well-suited
to a system of adjudication, containing diverse people who disagree on first prin-
ciples, who have limited time and capacities, who cannot be expected to invent
the system of law from the ground up, who are not sure what they think about the
largest problems, and who want to avoid hubris.

With these various points, we have come far from some familiar understandings
of the rule of law. This ideal does not require full specification of legal rules before
actual cases arise. For many problems, this is an impossibly ambitious goal. To be
sure, clarity, transparency, and generality are required, and so are bans on retroac-
tivity and rights to some kind of hearing. The law must operate in the world as it
does on the books. Within courts, the rule of law requires, most modestly, a degree
of conformity with past decisions, and for intensely pragmatic reasons: minimiza-
tion of the burdens of decision, equal treatment, and judicial humility in the face
of limited wisdom and experience at the time of decision. Exactly what degree
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and kind of conformity with the past—and exactly what degree of ruleness—
depends on the context. Sometimes a legal system minimizes the pathologies of
rule-bound justice by allowing rule revisions by public officials and ordinary citi-
zens. Sometimes a legal system takes advantage of privately adaptable rules, which
offer people a great deal of flexibility to make their own way.

In many areas, legal systems allow for casuistical, particularistic forms of rea-
soning, in which some of the content of law is made at the point of applica-
tion. There are numerous constraints on this process. A full understanding of
those constraints would amount to a (nearly) full understanding of the relevant
legal system. The choice among the various items found in law’s toolbox—rules,
presumptions, factors, guidelines, standards, principles, analogies, and more—
cannot be made in the abstract. We can identify characteristic problems and
characteristic responses to those problems. We can emphasize the importance
of investigating the costs of decisions and the costs of errors. We can point to
legitimate rule revisions and privately adaptable rules as especially promising
approaches to the crudeness of rules. But to know whether the problems will
be severe, and whether and which responses will work, we need to know the
details.

RULES, ANALOGIES, JUSTICE

What is the relation between rules and justice? Between analogies and justice?
It cannot be said that a system complying with the rule of law must be just, or
that analogical thinking produces just outcomes. Many genuine rules are unjust.
To take one example, the fundamental problem with the system of apartheid in
South Africa was emphatically not that it violated the rule of law. On the contrary,
the basic features of apartheid could be made entirely consistent with the rule of
law. Rules do not guarantee justice.

Similarly, a great deal of injustice has been brought about through analogical
thinking. When analogies produce injustice, we have to insist that the principles
or policies that undergird analogies are wrong. But nothing internal to analogical
thinking will support the claim of wrongness—just as nothing internal to the rule
of law will support a claim that a rule has been drawn up too narrowly or other-
wise unjustly.

From this it emerges that the virtues of both rules and analogies are partial. But
they are considerable. It is obvious but worth emphasizing that rules operate to
constrain the exercise of arbitrary power. Rules also create a space in which people
can act free from fear of the state. Recall that the ancient Goddess Justice is blind-
folded; she does not and indeed cannot play favorites. By subsuming people under
a single umbrella, rules make irrelevant differences that might otherwise reflect
prejudice, ignorance, or invidious discrimination. While a rule is on the books,
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everyone subject to official power may invoke its protections and disabilities. The
requirements of consistency and of a form of neutrality are vital social goods.

Like rules, analogies and case-by-case judgments force people in positions of
authority to be consistent. But they allow for particularity as well as generality.
In analogical thinking, many possible similarities and differences are in play. Of
course analogies allow people to ask: If you have treated x that way, must you
not treat me that way as well? But they also allow people to say: You treated x
that way, to be sure, but my case is different; should you not treat me differently?
Rules are impartial because they are blind. A comparative advantage of analogies
is that they characteristically see a great deal.

When a case operates as an analogy, it has many features of a novel or a poem. It
is subject to frequent revisiting, in which new or unexpected features may emerge.
Great events in the past—a revolution, an assassination, a death, a love affair, the
birth ofa child, a war—frequently have this characteristic. Novel discoveries occur
through creative rereadings in each generation. The meaning of an analogous case
may be inexhaustible; in America alone, consider the lawyers’ (and the public’s)
disputes over not just the legitimacy but also the real meaning of Brown v. Board of
Education, Roev. Wade, Lochner v. New York. The true lesson of the analogy is never
given in advance. And in a system based on analogy, each participant in the legal
system is entitled to say that when his case is investigated, it will appear that pre-
vious cases mean something quite different from what had been thought before.
This is one of the most distinctive features of the common law.

We can connect this idea to an important understanding of procedural justice.
That understanding entails an opportunity for each person to argue that his case
should be treated differently from those already decided—that if we investigate his
situation in all its detail, we will see that special treatment is warranted. If this is an
ambiguous and partial virtue, it is nonetheless a familiar part of all legal systems that
aspire to do justice, and no well-functioning legal system should dispense with it.

Is it better to be faced with the benefits and burdens of rules or instead to pro-
ceed with case-by-case particularism and analogies? No general answer could
make sense. Most tyrannical systems are tyrannical because officials are not
constrained by rules. But some systems are tyrannical because citizens are not
allowed to insist that officials look at the particulars of their situation and inves-
tigate whether they are relevantly different. Undoubtedly excessive rulelessness
poses the more severe risks. But if what I have said here is right, excessively rule-
bound judgments pose risks in subtler and more revealing ways.

THE LIMITS OF THEORY

General theories do not decide concrete cases, and case-by-case particularism
sometimes has advantages over the creation and application of broad rules. But
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for participants in a legal system, there are importantly common strengths to
rule-bound justice and case-by-case judgments. As I have emphasized, both of
them allow people who disagree on first principles to converge in their own ways
on outcomes in particular cases. To decide what a rule means, it is almost always
unnecessary to take a stand on large issues of the right or the good. In that sense,
rules make political conflict beside the point. To decide whether one case is anal-
ogous to another, we need not, much of the time, attempt to say much about
large-scale social controversies.

The impulse to theory should hardly be disparaged. In some areas of law, we
cannot think very well without embarking on a kind of conceptual ascent from the
analogical process, and the conceptual ascent will require us to say broader and
deeper things. Sometimes it is desirable to think about an issue both completely
and deeply. Sometimes courts do think ambitiously, and their ambition can pro-
duce some of the most stirring moments in a nation’s history. But judges are far
from the whole of government; they are usually unelected, they face sharp time
constraints, and they lack much in the way of specialized competence. They must
decide many cases quickly. They must also work with each other, and contests over
fundamental values—over the right and the good—can make it hard for them to
do this. Like ordinary people, judges should obey a norm of mutual respect, or of
reciprocity, and this norm can incline judges to avoid large-scale contests, at least
when they involve people’s deepest or most defining commitments.

I have suggested that how people reason is a function of the particular social
role in which they find themselves, and I have tried to develop a role-specific
account of reasoning that identifies the usual practices of participants in law. Legal
reasoning—with its elaborate system of analogy, precedent-following, specifica-
tion of abstract terms, rule-creation, and incompletely theorized agreement—
reflects an understanding that courts are far from preeminent actors in the system
of democratic deliberation. As I have emphasized throughout, it is in democratic
processes, not in courtrooms, that large-scale issues are usually, and best, debated
and identified. This allocation of authority embodies a time-honored understand-
ing of political freedom; it also leads to a particular conception of legal reasoning.

Of course incompletely theorized agreements have an honored place in pol-
itics. But in democratic arenas, there is no taboo, presumptive or otherwise, on
the broadest and most ambitious claims. We may thus conclude our account of
legal reasoning by referring to the American Constitution itself, with its glori-
ous opening words, “We the People”; by reflecting on the extraordinary extent
to which large-scale social transformations, in America and elsewhere, have had
their foundations in popular rather than judicial convictions; and by insisting
that in a well-functioning deliberative democracy, the most important social
commitments emerge not from courtrooms, but from the reflective judgments
of a nation’s citizenry.
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